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CASES
ADJUDGED IN

THE COURT OF CHANCERY
OF THE

STATE OF NEW JERSEY.

MAY TERM, 1874.

Theodore Runyon, Esq., Chancellor.

Amzi Dodd. Esq., Yice-Chancellor.

AViLLiAMSON & Upton, Trustees, vs. The New Jersey

Southern Railroad Company and others.*

The Earitan and Delaware Bay Railroad Company, to secure bonds issued

by authority of their charter, executed a mortgage upon all and singular

the railroad of the company, and upon certain branch railroads, and upon
" all the railways, branches, ways, rights of way, and other lands, all tracks,

bridges," &c., (describing the property in detail,) and all real and personal

property held or acquired, or thereafter to be held or acquired by the com-

pany, for use in connection with the railroads or branches of the company,

or with any part thereof, or with the business of the same, including

" steamboats, boats, barges, locomotives, tenders, cars, and other rolling

stock or equipments, and all machinery, tools, implements," &c., and " all

and singular the other personal property of any nature, kind and descrip-

tion whatsoever, belonging to the company, and also all franchises, prop-

erty, &c., then held or thereafter to be acquired." The name of the

company had been changed to " The New Jersey Southern Railroad Com-
pany." The trustees under the first mortgage, tiled their bill to foreclose,

making only the company and the trustees under the second and third mort-

gages, defendants. They took a decree ^ro con/esso against all the defend-

*CiTED in Van Dyke v. Van Dyke, 4 Stew. 178.

Vol. X. A 13
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ants, with the usual order of reference. Subsequently, certain of the first

mortgage bondholders filed their petition, alleging that the New Jersey

Southern Railroad Company, after the execution of the first mortgage,

became the actual and substantial owners of certain property for use in

connection with their road, among which are tlie Long Branch and Sea

Shore Eailroad and its appurtenances, and certain steamboats and other

boats, and that afterwards they extended the L. B. and S. S. road, and

built with their own funds a pier and costly buildings, to be used in con-

nection with the road. The petitioners claimed that the bill in this cause

was insufficient to secure their claim on a lien on tliis after-acquired prop-

erty, and prayed to be admitted as complainants with the trustees, on behalf

of themselves and all others who should come in, &c., and that the trus-

tees might be instructed to make such amendments to the bill, or to file

such supplemental bill as might be necessary to bring before the court for

adjudication, the question which might exist as to the actual ownership of

the L. B. and S. S. road and its property, and for a receiver of all the

roads. Held—
1. That the lien of the mortgage attached to all such after-acquired

Iroperty the instant it was so acquired, and by operation of the covenants

in the mortgage, the trustees held it on. and subject to, the trusts of the

mortgage.

2. A supplemental bill should be filed by the trustees, distinctly and

fully setting up the claim insisted on by the petitioners, and making all

parties in adverse interest, defendants. The litigation under the supple-

mental bill to be confined to the subject matter thereof. The frame of the

bill and the iiarties to it to be settled by the court.

3. Bondholders are not necessary parties to a bill for foreclosure by their

trustees, of the mortgage given to secure the bonds. Under the circum-

stances of this case, the petitioners are not proper parties complainant, but

they will be admitted as defendants, if they desire.

4. Question of receivership not passed upon, the trustees having filed

their petition that the receiver appointed under another application might

be directed to deliver to them as trustees under the mortgage, the posses-

sion of the New Jersey Southern Eailroad, including the L. B. and S. S.

road and its appurtenances.

The Raritan and Delaware Bay Railroad Company were

incorporated by an act of the legislature of this state, ap-

proved May 3d, 1854. They executed a mortgage to certain

trustees to secure the payment of $1,000,000. Under fore-

closure of that mortgage, the mortgaged premises tl)erein

mentioned, being the real and personal property and franchises

of the company, were sold, and were purchased by the trustees
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on or about September 14th, 1869. On the same day ihe

trustees and certain other persons whom they associated with

them for the purpose, organized themselves into a corporation

under the act entitled "an act concerning the sale of rail-

roads, canals, turnpikes, and plank roads," approved March

5th, 1858. They issued capital stock to the purchasers and

their associates to the amount of their respective interests in

the new company. On the same day the company executed

and delivered to the complainants the mortgage whereon the

bill of complaint in this cause is filed, to secure their bonds

to the amount in the aggregate of $2,000,000. All of these

bonds were issued. By act of February 16th, 1870, the pro-

ceedings by which the new corporation had been created were

ratified, and the corporation were recognized, and their name

changed to " The New Jersey Southern Railroad Company."

Power was also given to issue bonds to be secured by mort-

gage, to an amount not exceeding $5,000,000, and the con-

veyance of the branch of the Camden and Atlantic Railroad,

lying between Jackson (now Atco), in the county of Camden,

and Atsioii, in the county of Burlington, was ratified and

confirmed. The mortgage made to the complainants granted,

bargained, sold, conveyed, and transferred to them as trus-

tees, as joint tenants and not as tenants in common, and to

the survivors of them, and their successors and assigns, all

and singular the railroad of the company, or which the com-

pany were by law authorized to construct, being tiie line of

railroad theretofore known or thereafter to be known as the

Raritan and Delaware Bay Railroad, as the same had there-

tofore been constructed or thereafter should be constructed

from Port Monmouth, in the county of Monmouth, in this

state, to the junction thereof with the Camden and Atlantic

Railroad at Jackson, then known as Atco, in the county of

Camden ; together with the branch railroad from Eatontown,

in the county of Monmouth, to Long Branch in that county,

and the branch railroad from Manchester, in the county of

Ocean, to Toms River in that county, and also including that

piece of railroad formerly known as the Batsto branch of the
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Camden and Atlantic Railroad Company, and extending from

Atsion, in the county of Burlington, to the main line of the

Camden and Atlantic Railroad at or near Jackson, in the

county of Camden ; including all the railways, branches, ways,

rights of way, depot grounds and other lands, all tracts,

bridges, viaducts, culverts, fences and other structures, depots,

station-houses, engine-houses, freight-houses, wood-houses,

water-stations and other buildings, and all machine-shops, and

all real and personal property held or acquired, or thereafter

to be held or acquired by the company, their successors or

assigns, for use in connection with the railroads or branches

of the company or with any part thereof, or with the business

of the same ; and including all steamboats, boats, barges,

lighters, locomotives, tenders, cars and other rolling stock

or equipments, and all machinery, tools, implements, fuel and

material for constructing, operating, repairing or replacing

the said railroads or branches or any part thereof, or any of

the equipinents or appurtenances of the said railroads or

branches or any part thereof, and all machinery of all kinds,

and all and singular the other personal property of any

nature, kind, and description whatsoever belonging to the

company, and all real estate of every kind belonging to them,,

wheresoever the same might be situated ; and also all fran-

chises connected with or relating to the said railroad or

branches, or to the construction or maintenance or use of the

said railroad or branches, and all the property, franchises,

rights, and things, of whatsoever name or nature, then held

or thereafter to be acquired by the company or their succes-

sors, together with all and singular the tenements, heredita-

ments, and appurtenances to the said railroad, branches, lands,

and premises, or either thereof, belonging or in any wise ap-

pertaining, and the reversion and reversions, remainder and

remainders, tolls, incomes, revenues, rents, issues, and profits

thereof, and also all the estate, right, title, interest, property,

possession, claim, and demand whatsoever, as well in law as

in equity, of the company, of, in, and to the same, and of, in,

and to every part thereof, with the appurtenances. It con-
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tajned a covenant charging with the lien of the mortgage

after-acquired property, and also a covenant for assurance of

such property. Default having been made in the payment

of the interest, and in providing for the sinking fund, which

hv the mortgage the company were to establish and maintain,

{he trustees filed their bill in this court for foreclosure and

£ale of the mortgaged premises, making only the company

find the trustees under the second and third mortgages, parties

defendant. None of the defendants having answered, a de-

!;ree p-o confesso was made against all the defendants, with an

order of reference to a master to ascertain and report the

amounts due on the bonds secured by the several mortgages

and the order and priority of the mortgages, and whether

under the circumstances the mortgaged premises should be

sold together, or whether a sale of part only is necessary, and

if in parcels, in what parcels and in what order. After the

making of that decree the petitioners, holders of bonds

secured by the first mortgage to the amount of ^238,000,

filed their petition, alleging that the New Jersey Southern

Railroad Company, after the execution and delivery of that

mortgage, became the actual and substantial owners of certain

property for use in connection with their road, among which

were the Long Branch and Sea Shore Railroad and its ap-

purtenances, and certain steamboats and other boats
;
and that

after becoming owners of that road they extended it for their

own benefit and with their own money, and to the like end

built with their own funds a pier and costly buildings to be

used in connection with the road. The petitioners, claiming

that the bill in this cause is insufficient to secure their claims

to a lien on this after-acquired property, pray to be admitted

as complainants with the trustees, on behalf of themselves

and of all others of the first mortgage bondholders of the

New Jersey Southern Railroad Company who are similarly

situated and who shall come in and bear their proportion of

the expense of this proceeding and of all further proceedings

that may be taken for their joint benefit; that the trustees

may be instructed by the court to make such amendqjents to
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the bill of complaint, or file such other and supplemental bill

as may be needful and proper to bring distinctly before the

court, for adjudication, the questions which may exist as to

the actual ownership of the Long Branch and Sea Shore

Railroad Company, and of its extension, with its piers, ferry-

slips and other connected structures, and the steamboats

" Plymouth Rock " and " Jesse Hoyt," and other boats above

mentioned, and as to the lien of the mortgage of the com-

plainants upon the same and every part thereof; and also such

other amendments as may be necessary and proper to set

forth and claim a lien upon all the rolling stock, equipments,

tools, implements, fuel, material, and other property iu pos-

session of the New Jersey Southern Railroad Company at

the time of filling the bill in this cause, in which the petition-

ers include the Long Branch and Sea Shore Railroad and

property-; and also such other amendments as the petitioners

may be entitled to and as may be necessary to secure full and

complete justice to all parties ; and that a receiver of both the

roads, and especially of the Long Branch and Sea Shore Rail-

road, mfiy be appointed in this cause and during the pendency

of this suit. On filing the petition, an order was made

requiring the trustees to show cause why the prayer of the

petition should not be granted. The trustees answered the

petition, alleging that the proceedings were sufficient for the

protectiim of all the interests of the bondholders in the

mortgaged premises, as well those owned by the mortgagors

when the mortgage was made, as any which had been subse-

quently acquired. On the argument, they moved f(»r a sup-

plemental order of reference to a master to ascertain and

report as to the mortgaged premises, of what they consist, by~

what title they are held, and how they should be sold.

Mr. Vanatta, for the petitioners.

3Ir. £. Gummerc, for the trustees.
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The Chancellor.

The first question wliich presents itself in the consideration

of this application is, whether there is any occasion for the

interference of the court with the conduct of this suit. It is

well settled that the cestuis que trust in such a case as this

are not necessary parties. Willink v. Morris Canal & Bank-

ing Co., 3 Green's C/i. R. ^11 ; New Jersey FrankUnite Co.

V. Ames, 1 Beas. 507. The petitioners claiming that the
.

proceedings are defective, ask to be made parties complainant,

merely in order that tliey may thus be the better enabled to

watch over, protect and secure their interests in the subjects

of the litigation, particularly in reference to the Long Brancii

and Sea Shore Railroad and its appurtenances, and the steam-

boats and other vessels mentioned in the petition, property

which the mortgagors did not own when the mortgage was

made, but which the petitioners insist, was acquired by them

after its execution and delivery. The petitioners claim that

this property is liable for the payment of the mortgage debt.

The trustees, on the other hand, consider the proceedings apt

and sufficient to protect and secure all the rights and equities

of the petitioners. Of none of this property, however, does

the bill make mention. It seeks the foreclosure and sale of

the mortgaged premises described in the mortgage, but makes

no express claim to any j)ro[)erty acquired by the mortgagors

after the execution of that instrument. By its terms and

covenants the mortgage extends to and covers with the lien

it creates, not only the railroad of the mortgagors then con-

structed, but also all railroads which they thereafter should

construct in connection with it, and all real and personal

property held or acquired, or thereafter to be held or acquired

by the company, their successors or assigns, for use in con-

nection with their railroads or branches, or with the business

thereof, including all steamboats, boats, barges, lighters,

locomotives, tenders, cars and other rolling stock or equip-

ments, &c., and all the property, franchises, rights and things

of whatsoever name or nature, then held or thereafter to be

acquired by the mortgagors or their successors, &c. The
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mortgagors covenanted and agreed with the trustees, that

whenever, and as often as the former, or their successors or

assigns, should thereafter acquire any lands, or any equip-

ment, or any other property or things of whatever name or

nature, for use in connection with their railroads or of any

part of either tliereof, or of any other railroad which they

then M'ere authorized to construct, or should acquire any other

property, rights, franchises or tilings whatsoever, they or their

successors or assigns should and would acquire, possess and

liold the same and every part and parcel thereof, upon and

subject to the trusts of the mortgage, until conveyance thereof

in pursuance of the covenant for further assurance should be

duly made and delivered to the trustees or the survivor of

them, or their successors in the trust. They further cove-

nanted that they and their successors and assigns would

execute, deliver and acknowledge from time to time and at

all times thereafter, on request of the trustees, all such further

deeds, conveyances and assurances in the law, for the better

assuring to the trustees or the survivor of them, and their

successors in the trust, on the trust in the mortgage expressed,

the railroads, equipments, appurtenances, franchises, property

and things thereinbefore mentioned and to which the com-

pauv then were or might thereafter for any reason become

entitled, or which they or their successors or assigns might in

any manner acquire ; and also, all other property, rights, fran-

chises and things whatsoever, which might thereafter be

acquired by the company, their successors or assigns; as by

the trustees or their counsel learned in the law, should be

reasonably advised, devised or required. If the company

acquired, as the petitioners insist they did, after the delivery

of the mortgage, the property in question, among which are

the Long Branch and Sea Shore Railroad and its appur-

tenances, and the vessels above mentioned, the lien of the

mortgage attached to it the instant it was so acquired, and by

operation of these covenants, they held it on, and subject to

the trusts of the mortgage. Metcalfe v. Archbishop of York,

1 J/. & a 547 ; Lyde v. Minn, 1 M. & K. 683 ; Wellesley



MAY TERM, 1874. 21

Williamson and Upton v. The New Jersey Southern R. R. Co.

V. Wellesley, 4 M. & C. 561 ; Lewis v. Maddocks, 17 T'^es.

49 ; Fisher on Mortgages 57 ; Cbo/e o>i Mortgages 235

;

Langton v. Norton, 1 i^are 549 ; Pennock v. Cb^, 23 -How;.

117; Willink v. Ilorris Canal & Banking Co., 3 Green's

€h. i2. 377; i^ie/(^ v. iJfayor o/ iV«« For/c, 2 .SeWm 179.

Is there reason to believe that the interest of the bond-

holders requires that the claim they make in this connection,

f^hould be specifically set up in order that it may be litigated?

It is evident from the petition, that it is likely to be con-

tested. It is important, therefore, to consider on what foun-

dation it seems to rest. That it is of the greatest importance

to the bondholders to vindicate this claim, if it is capable of

being established, is most manifest, and it is equally clear that

it should be done before a sale of that part of the road, about

which there is no contest, takes place, for the relation of the

Long Branch and Sea Shore Railroad to the rest of the road

is such, furnishing as it does its only northern terminus, that

the comparative advantage and disadvantage of selling before

this claim shall have been disposed of, are too obvious for

remark. From the petition and affidavits the following

grounds for advancing the claim may be gathered : that the

New Jersey Soutliern Railroad Company, after the delivery

of the mortgage, purchased and held, under legislative author-

ity, about sixteen-seventeenths of the capital stock of the

Long Branch and Sea Shore. Railroad Company ; that in the

books of the former company, this purchase was entered under

the head of " Long Branch and Sea Shore Railroad pur-

chase;" that the New Jersey Southern Railroad Company
went into possession of the Long Branch and Sea Shore Rail-

road and its appurtenances, and continued in such possession

for years and up to the time when their property passed into

the hands of a receiver appointed by this court, under pro-

ceedings in insolvency ; that they neither kept any separate

account of the earnings or expenses of the road, nor rendered

any account or made any return for the use of the road or

property, but dealt with them as their own ; that they were

recognized by the Long Branch and Sea Shore Railroad Com-
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pany as the owners of the road ; that, when they went into

j)Ossession, they discontinued the use of (heir former terminus

at Pert Monmouth ; that they expended on construction

account on the railroad and property in question, down to

and including the year 1873, more than 8300,000, a part of

which was spent in building a new pier for freight purposes,

and a ferry-slip, both at the terminus of the Long Branch

and Sea Shore Railroad, and in constructing about three

miles of track at what was the northern and eastern terminus

of the road when they took possession ; and that the organiza-

tion of the Long Branch and Sea Shore Railroad Company,

from the time when possession was so taken, was merely

formally kept up. These facts are relied upon to show that

the Xew Jersey Southern Railroad Company became the

owners of the property in question. The merits of the claim

are, of course, in no sense before me. I can only look inta

the case as made by the petitioners and the trustees, to ascer-

tain whether there are grounds to warrant me in directing

that the claim be put into a position to be litigated. I think

there are such grouuds. A sale of the property in question,

under the proceedings as they now stand, would leave any

rights of the Long Branch and Sea Shore Railroad Company,

or other contestants not parties to the bill, unaffected. But

it is insisted on behalf of the trustees, that a sale under the

proceedings, will pass to the purchaser whatever title the

Xew Jei^sey Southern Railroad Company have acquired to the

property, and that the court may either permit the right to

be sold in that way, leaving the purchaser to litigate with the

adverse claimants, or may hereafter and before sale, direct

that proceedings be taken to litigate the claim. The former

course would inevitably result in a sacrifice of the interest of

the bondholders. The latter is the proper one, except that

the litigation should be commenced at once and be advanced

as rapidly as possible. There will be no occasion for disturb-

ing the proceedings already taken. A supplemental bill may
be filed, distinctly and fully setting up the claim insisted on

by the petitionei'S, and all the parties in adverse interest may
be called into court to answer that bill. The litigation under
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the supplemental bill will be confined to the subject matter

thereof. Ensworth v. Lambert, 4 Johns. Ch. 605; Bignall v.

Atkins, 6 Madd. 369; Story's Eq. PL, § 334.

The remaining question is, whether the prayer of the peti-

tioners to be admitted as complainants shall be granted. I

see no reason for doing so. If tiie suit which the trustees

have brought has not scope enough to answer the purposes

for which it was instituted, the court will so direct them in

Uie conduct of it as to remedy the defect. To admit the

petitioners as complainants would be to introduce new magis-

tri litis who may not be in accord with the present complain-

ants in the management of the cause. The very ground on

which tlie petitioners ask to be admitted is their dissatisfac-

tion with the conduct of the suit by the trustees. Tliey ask

to be made co-complainants, in order that they may effect a

better management. They are admittedly not necessary par-

ties. Under the circumstances they are not proper parties

complainant. They may be admitted as defendants if they

desire it. There will be an order directing that a supple-

mental bill be filed, setting up the claim to the Long Branch

and Sea Shore Railroad and property, and any other disputed

property, which the trustees or the petitioners may, on reason-

able apparent grounds, claim to be subject to the lien of the

mortgage. The frame of the bill and the question as to who

shall be parties to it, will be settled by the court, on notice to

the trustees and petitioners. In order to a designation and

description of the mortgaged premises to whicii no adverse

claim is made, the reference asked for by the trustees is neces-

sary. It will, of course, be confined to that property. The

trustees having, since the argument of this motion, filed their

petition, praying that the receiver appointed under the "act

for the relief of citizens on the line of any railroad that has

or may hereafter fail to operate," may be directed to deliver up

to them as trustees under the mortgage, tiie possession of the

New Jersey Southern Raih'oad, including the Long Branch

and Sea Shore Railroad and its appurtenances, of which he is

now in possession, I deem it unnecessary to pass upon the ap-

plication of the petitioners for the appointment of a receiver.
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Hewitt vs. Kuhl.*

1. That a plaintiff in a suit at law to recover moneys due upon certain

notes and checks, has assigned for full value a mortgage given to him by

the defendant in that suit, and intended as collateral security merely, fur-

nishes no ground for injunction to restrain the prosecution of the suit.

The assignment would be a payment pro tanto, of which such defendant

might avail himself in the suit at law.

2. To maintain an equitable offset the party seeking the benefit of it

must show some equitable ground for being protected against his adver-

:sary's demand. The mere existence of a counter demand is not enough.

Jfor will the mere pendency of an account, out of wiiich a cross demand
may arise, confer the right to an equitable offset.

3. In a suit seeking an equitable offset upon an account between former

partners and an injunction to restrain a suit at law by the defendant against

the complainant upon notes given in coui-se of partnership transactions,

the mere assertion of a counter demand will not hold the injimction issued

upon filing the bill. Some account must be given, or statement made, or

facts alleged, from which the court can judge whether the complainant

would probably be able to establisli his claim.

On motion to dissolve injunction.

Mr. A. V. Van Fleet and JTr. G. A. Allen, for the motion.

Messrs. Berry & Lupton, contra.

The Chancellor.

Tlie bill is filed for an injunction to restrain the defendant

from prosecuting two suits at law, brougiit by him in the

Supreme Court of this state. One of them is against the

complainant and Augustus B. Smith and Jacob L. Martin,

upon a promissory note for $250, dated December 10th,

1869, made by Smith and Martin, as partners, to the order

of the complainant, and by him endorsed to the defendant,

and two bank checks drawn by Smith and Martin, as part-

ners, on the Union National Bank of Rahway, payable to

the order of the complainant, and by him endorsed to the

*CiTED in JacJcson v. Bell, 4 Slew. 556.
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defendant, one dated December 24th, 1869, for $4000, and

the other dated December 30th, 1869, for $2200. The other

suit is against the complainant alone, and is brought to

recover the amount claimed to be due on two bank checks,

drawn by the complainant on the bank above named, and

dated December 20th, 1869, payable to the order of the

defendant, one for $1000, and the other for $500. The bill

also prays an account of certain transactions in which the

complainant and defendant were interested, each being

entitled, according to their agreement, to half the profits

thereof. These transactions were the purchase of certain

timber lands in this state, the cutting off and selling the tim-

ber, and then selling the land. It appears by the answer

that they included also tiie purchase of certain standing hick-

ory trees, felling them, and selling the wood, and the pur-

chase and sale of a considerable number of spokes. Some of

the land referred to was purchased by the defendant, and the

rest was claimed by the complainant as his property. The bill

alleges that soon after the arrangement for the business was

made between the parties, the complainant gave the de-

fendant a mortgage, made by the former, on certain real

estate belonging to him, in the city of Elizabeth, in this state,

for the sum of $2000 ; that that mortgage was intended and

understood to be collateral security merely for any indebted-

ness of the complainant to the defendant, which might there-

after accrue ; that the defendant has assigned it away for its

full value ; and that after the giving of the checks and note

in suit, the complainant, who then had the management of

the business, remitted to the defendant, with a view of pay-

ing off his indebtedness, " divers large sums of money, amount-

ing in the aggregate to many thousands of dollars, and greatly-

exceeding the proportion to which the defendant was entitled

for his share of the profits." The bill may be regarded as

claiming, (although it does not formally do so,) an allowance

upon that indebtedness of the amount of the mortgage, and

of the excess of the last mentioned payments over the defend-

ant's share of the profits.
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On filing the bill an injunction was issued. The defendant

has answered, and now moves to dissolve the injunction on

bill and answer, and affidavits.

The view I take of the case renders it unnecessary to con-

sider the question raised on the argument, as to the nature of

the business relation of the parties toward each other, whether

they were partners {nter sese or not. They agree as to the

character of the transactions, that they were jointly interested

in them, and as to the extent of their respective interests. It

is also undisputed that no final settlement has been made be-

tween them. Nor is any question n)ade as to the defend-

ant's right to recover from the complainant the amount of the

<jhecks and note in suit, but for the allowances claimed in re-

spect to the mortgage and remittances before referred to. As

to the former it is enough to say that the answer denies that

it has been assigned for value, but alleges that it was assigned

to a creditor of the defendant as collateral security for a pre-

<'edent debt, and that by reason of the large amount of prior

encumbrances on the mortgaged premises it is of no value.

But if the allegation of the bill were true that it has been

assigned by the defendant for its full value, the complainant

might avail himself of the fact in the suits at law. It would

be a payment pro tanto.

The remaining equity depends on a claim of equitable off-

set. Beyond the general statement, that with a view to the

payment of the claims now in suit, the complainant remitted

to the defendant, out of the proceeds of the business, " large

sums, amounting in the aggregate to many thousands of dol-

lars, and greatly exceeding the proportion to which the de-

fendant was entitled for his share of the profits," there is

nothing in the bill on which this claim of equitable offset is

based, and even this meagre and indefinite statement is not

verified except by the complainant's general affidavit to the

truth of his acts set forth in the bill. To maintain an equi-

table offset, the party seeking the benefit of it must show
some equitable ground for being protected against his adver-

sary's demand. The mere existence of a counter demand is
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obviously not enough. Nor will the mere pendency of an

account, out of which a cross demand may arise, confer the

right to an equitable offset. Rawson v. Samuel, 1 Cr. & Ph.

179 ; Wartnaby v. Shuttlev)orth, 1 Jur. 469 ; Dodd v. Lydall,

1 Hare 337 ; Gordon v. Pym, 3 Hare 223 ; Duncan v.

Lyon, 3 Johns. Ch. 351, 358 ; High on Inj., § 142 ; KeiT on

Inj. 66.

I find nothing in this bill to warrant me in restraining the

defendant from proceeding to recover his claims at law. The

complainant does not even state his belief that on the account-

ing for which he prays, there Avill be a balance found in his

favor. And if he had not only so stated, but had sworn to

it also, this would not, of itself, have been sufficient ground

on which to hold the injunction, for it would still have been

but the simple assertion of a counter demand, as to the prob-

able merits of M'hich the court is entirely in the dark. No
account is given, no statement made, nor any facts alleged

from which the court could even judge whether the complain-

ant would probably be able to establish his claim. Tlie

statements of the bill in this connection are, except as to the

amount alleged to have been received on the transfer of the

mortgage, (and this is wholly denied by the answer,) a mere

assertion of the existence of a counter demand, without par-

ticulars, and without statement or even conjecture as to the

amount.

On the other hand, the defendant denies that anything

would be found to be due from him to the complainant on au

accounting, but alleges, tiiat on the contrary, the balance

would be largely in his favor.

The injunction must be dissolved with costs.
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Myer v. Myer.

Myer vs. Myer and others.*

^

Motion to discharge writ of ne exeat refused, on tlie ground of insuffi-
ciency of the answer and affidavits.

On motion, on bill, answer and affidavits, to discharge writ
of ne exeat.

Mr. A. W. Cutler, for the motion.

Mr. J. J. Cutler, contra.

The Chancellor.

The complainant and the defendant, William Myer, were
partners in business as butchers and dealers in meat in Mor-
ristown, under tiie firm of William Myer & Co., from some
time in April, 1868, to the 8th of October, 1873. They
were to share the profits and losses, equally. On the last-

mentioned day they dissolved their co-partnership by mutual
consent. The business was continued by the defendants,

William Myer and George W. Hunt, under the firm of
Myer & Hunt. On the dissolution of the firm of William
Myer & Co., William Myer, according to the bill, requested

that their partnership books and accounts should be left at

the store of the new firm of Myer & Hunt, and that he should
be permitted to collect the money due on them. This
arrangement was sought on the ground that thus the money
would be conveniently collected, and that, too, without preju-

dice to the business. The debts of the concern amounted to

about $2600. The assets, other than the money due to the

firm, were divided between the partners, and they agreed
that William Myer should collect the debts due the concern,,

vamounting, according to complainant's estimate, to about

$-3000,) and deposit the money in the First National Bank of

Morristown, to meet tiie. notes and obligations of the firm as-

they should mature, paying such debts of the firm as should

*CiTED in Jewett v. Bowman, 12 C. E. Gr. 277.
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be presented to him for the purpose at the store of Myer &
Hunt. The books and accounts went into his hands under

this arrangement. The complainant alleges that, to his sur-

prise, he saw an advertisement of the date of December 22d,

1873, announcing the dissolution of the firm of Myer & Hunt,

and that the business would be continued by Hunt. On
inquiring, he says, he found that the money due to the firm

had been, to a great extent, collected by William Myer, and

that he had left unpaid of the debts due from the concern

about $1600, and had appropriated to his own use a large

amount of the money collected by him. The complainant

alleges and swears, that immediately after seeing that notice,

he went to see William Myer, and asked him to account for

the money he had collected, but that he refused to do so
;

that William Myer then admitted he had received a large

amount, but refused to say definitely how much ; that the

complainant asked him what he had done with the money,

and he said he iiad paid it to his father, who resides in

Petersburg, Virginia; that the complainant asked him to

pay his part of the partnership debt^, and he replied that he

had nothing to pay with, and could not pay any part of those

debts.

It appears that, on the dissolution of the firm of Myer &
Hunt, William Myer sold out his interest in that concern to

Hunt, and by agreement became a clerk of the latter in the

business. His reason for selling was, he says, that he wanted

money to pay his individual debts, and to raise it he sold out

to Hunt. The complainant swears, that on the 2d day of

January, 1874, William Myer admitted to him that he had

converted all his property into money, and the complainant

further swears that William Myer admitted to him, that he

intended to leave this state and go to his father, in Virginia.

Thomas M. Carlisle, whose affidavit is annexed to the bill,

was a creditor of the firm of William Myer & Co. He came

out from New York on the day last mentioned, to collect the

money. He swears he saw Hunt, and that Hunt then told

him that William Myer had sold out to him for $2000, and

Vol. X. c
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had sent the money to his father, in Virginia, and intended

to remove there himself.

The complainant swears that he has been compelled to pay

a large part of the remaining indebtedness of the firm of

William Myer & Co.

The bill is filed against William Myer and his father, and

George W. Hunt. It charges that they have conspired to

defraud the complainant in the premises. It prays an account

from William Myer. On the filing of the bill a ne exeat was

granted. William Myer has answered. His father and

Hunt have not. Motion is now made to discharge the ne

exeat on the answer and the affidavits (among which is

Hunt's) annexed to it. William Myer flatly denies that he

had the conversation with the complainant on the 2d of Jan-

uary, 1874, and Hunt swears that he had no such conversa-

tion with Carlisle as that to which the latter testifies.

Besides the affidavits of William Myer and Hunt, those of

Ira M. Hurl bur t and Henry H. Becker are attached to the

answer. The former swears that he was in the employ of

Myer & Hunt prior to the dissolution of that firm, and was

cognizant of the negotiations in reference to the purchase of

the interest of William Myer in the partnership, and that at

no time did he hear it stated that !Myer was about to leave

the state, but on the contrary it was understood and agreed,

that he was to remain in Hunt's employ up to April 1st,

1875. He further says, that he never heard of William

Mver's intending to leave the state until he heard the com-

plainant's bill read. He is still in Hunt's employ. Becker

is a druggist, whose place of business is near that of Hunt.

He swears he was present at the sale of William Myer's

interest to the former, and was cognizant of the negotiations

attending the sale; that he never heard of any intention on

the part of William Myer to leave this state, but, on the con-

trary, the arrangement was that he was to remain in Hunt's

employ, and that he first learned of such intention from the

bill of complaint in this cause. Both Hunt and William

Myer swear that the latter has made an arrangement to con-
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tinue in the employ of the former till April 1st, 1875.

Whether this arrangement was made before or after the

ne exeat was served, does not appear.

The answer leaves no doubt of the truth of the statement

of the bill in regard to the agreement between the coraplahi-

ant and William Myer on the dissolution of their copartner-

ship, the amount of the debts due from and to the concern,

or the agreement as to the books and accounts. That William

Myer made collections upon those books and accounts is

admitted. He professes to be unable to tell to what amount,

because of the fact that the books, as he alleges, are in the

hands of the complainant.

The complainant is entitled to an account of these moneys

and of the disbursement of them. I am far from being sat-

isfied that he and Carlisle have been guilty of willful false-

hood in their affidavits—that they have deliberately sworn to

conversations (the former, to one alleged to have taken place

between him and William Myer, and the latter, to one which

he swears he had with Hunt,) which never took place at all.

On the other hand, the conduct of William Myer in the trans-

action impresses me unfavorably. So, also, does that of Hunt.

The former had in his hands the books and accounts of

William Myer & Co., entrusted to him at his request for

collection for the benefit of himself and the complainant.

He proceeded to make collections upon them, and as com-

plainant alleges, made large collections thereon. Very shortly

after the end of the sixty days within which the collections

were, by the agreement between him and the complainant,

to be made, and at the end of which time an account was to

be made, and the unpaid balance of the debts to be paid oif

by the partners, he sold out his interest in the business of his

new firm and became, as he says, clerk to one wlio was clerk

for William Myer & Co., when he and the complainant were

in partnership, and at the time of the dissolution of that firm.

His reason for this action is that he was " called on to pay

individual debts of his own, and required ready money and
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means." He adds that he received the money and paid it to

his creditors.

That his action in this last dissolution was sudden, and a

surprise to the complainant, is not denied. It does not ap-

pear that he had been sued or threatened witli suit, or that

his creditors were pressing him for payment of their demands.-

Nor does it appear, except from the general statement above

quoted, that he had any creditors. His conduct towards

the complainant is suspicious and indicative of bad faith.

In answering the bill he has made no effort to state the

amount of his collections or of his payments, with any accu-

racy or attempt at exactness. His excuse is, that on " a cer-

tain day " the complainant took away the books from the

store, and had tiiem when the bill was filed. He does not

allege that he requested the use of the books to make up an

account or statement for his answer, or that he had been re-

fused the use of them, or that any necessary or desirable

facility had been denied him in that connection. The case on

which the writ was granted is not overthrown by the answer

and its accompanying affidavits.

The motion is denied, with costs..

Morris vs. Woodward and others.

1. A refusal to adjourn a sale, in the exercise by the sheriff of a reason-

able discretion, is not sufficient ground for setting the sale aside.

2. A requirement that twenty per cent, of the purchase money shall be

paid at the close of the sale, and satisfactory security be given for the bal-

ance, will not suffice to set aside the sale, where no complaint was made of

the terras, nor any relaxation of them requested, and where it does not ap-

pear tliat any one was prevented from bidding by reason of them.

3. "Where an agreement is made by the complainant with a mortgagee

defendant, present at the sale and intending to buy in the property to pro-

tect his claim if necessary, that if such mortgagee would not bid, .ind would:

permit him to buy the property, he would pay his claim, and by reason of

the latter not bidding in pursuance of such agreement, the property
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ilorought much less than it otherwise would have done, thereby throwing

npon the mortgagor, against whom the complainant had taken a personal

•decree for deficiency, a liability for a greater deficiency, such agreement is

.a fraud upon the mortgagor, which vitiates the sale.

On motion, on petition and affidavits, and rule to show

cause, to set aside a sheriff's sale of mortgaged premises.

Mr. S. M. Schanck, for the motion.

Mr. James Wilson, contra.

The Chancellor.

The defendant, Charles H. Woodward, owner of the equity

of redemption in the mortgaged premises, moves to set aside

a sale of those premises, (a mill property of the value of

about $10,000,) made by the sheriff of Monmouth. The

motion is based on the allegation that the sale was conducted

illegally, because the sheriff refused to adjourn it at the re-

quest of Woodward, and imposed severe and forbidding

terms of sale, and. on the further ground that the complain-

ant, who was the holder of the second and fourth mortgages,

and who purchased the property at the sale for $5000, pre-

vented competition by an agreement with the holder of the

third mortgage, who was there to protect his claim by bid-

ding on, and even buying in the property if necessary. The

case was one in which the slieriff ought to have granted the

adjournment, if there had been no special reason to the con-

trary, Tiie property was valuable; the adjournment was

asked for on the day fixed for sale in the notice, and there

had, therefore, been no adjournment ; the petitioner had been

engaged for some days previous to that time as a juror, and

so, by his enforced attention to public business, had been

prevented from looking after his interest in this matter as he

otherwise would have done. He had expectations, apparently

well founded, of raising tlie money necessary to pay off the

execution, if a few days were given to him for the purpose.

The sheriff, however, refused, and his refusal would have
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been unreasonable but for the fact that the petitioner ha(>

committed waste on the premises to such an extent as to render

it necessary for the complainant to apply to the court to re-

strain him. The sheriff iiad refrained from advertising the

property for some weeks after the execution came to his

hands, to afford the petitioner an opportunity to arrange the

matter and so prevent a sale. The complainant protested

against an adjournment. Under these circumstances I am
not willing to question this exercise of discretion. The

terms of sale were unusually severe, although the siieriff says-

they were and had been his ordinary conditions so long as he

had been in office, and he had then been in office over two

years. They required the payment of twenty per cent, of

the purchase money at the close of the sale, and satisfactory

security for the balance. The latter condition seems to me to-

be unnecessarily hard, and it must in many cases tend to-

prejudice the sale. But no complaint was made of the terms-

at the sale, nor was any relaxation of them requested, nor

does it appear that any one was prevented from bidding b}^

reason of them. The property was put up for sale twice on

the same day. The first time it was struck off to John H.
Silvers, a brother-in-law of the petitioner, at 39000. He-

failed to comply with the terms. He appears to have been

unable to pay the twenty per cent., and the property was^

again set up, and it was then sold to the complainant for

§5000. The holder of the third mortgage bid, at the first

sale, S7500. It was necessary that the property bring about

§7000, to cover his claim. Between the two sales the com-

plainant approached him and requested him not to bid on the

property, and offered to pay his claim if he would not bid.

To this he acceded, and when the property was put up the-

second time, he, in view of the bargain made between him

and the complainant, did not bid, and the consequence was-

that the latter bought the property at his single bid of SoOOO^

That agreement was contrary to the policy of the law. Ful-

ler V. Abrahams, 3 Brod. & Blng: 116; Martin v. Rankttf,
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5 Rich. (Law) 542; AHlfs v. Rogers, 2 Littell (Ky.) 217;

Smith V. Greenlee, 2 Dev. 1 26.

In judicial sales at :in n, no practice which will tend to

prejudice the sale should be permitted, least of all should he

for whose benefit the property is sold, be allowed to reap the

advantage of such practice on his part. In the present case

the complainant took a |»ersonal decree against the petitioner

for deficiency. This is an additional reason for setting aside

the sale, which his agreement to prevent competition has

deadened, at least to such an extent as to make the deficiency,

to the payment of which the petitioner is subjected, greater

than it otherwise would have been. Besides, it appears that

the complainant, on paying the claim of the third mortgagee,

took an assignment of it, which he now holds. The agree-

ment was a fraud upon the petitioner.

The sale will be set aside.

Db^ivey's Executors vs. RuGGLES.*

1. A charge of all testator's debts and funeral and testamentary expenses

upon all his estate, real and personal, not otherwise specifically bequeathed,

is equivalent to a trust for sale of ail the real and personal estate not other-

wise specifically bequeathed, for the purpose of paying those debts and

expenses ; and the executor's deed tlierefor will pass to the purchaser,

both the legal and the equitable estate.

2. The general rule is that a purchaser is not bound to see to the appli-

cation of the purchase money when the testator's debts are charged gen-

erally upon his estate. There are exceptions to it, where there is a breach

of trust by the executors, and the purchaser is a party to it, and where the

purchase is after the institution of a suit which takes the administration of

the estate out of the hands of the trustee. There is no such allegation here.

On final hearing on bill and demurrer.

Mr. McGill, for complainants.

Mr. Lippincott, for defendant.

*CiTED in Whitehead . v. Wihon, 2 Stew. 398 ; Haggerty v. Lanterman, 3

Slew. 39 ; Brown v. Brown 4 Stew. 426.
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The Chancellor.

Catalina Dewey, the testatrix, died April 17th, 1871. By
her last will and testament, dated August 17th, 1870, she

appointed her son-in-law David Young, and her sou Samuel

Dewey, executors and trustees thereof. By a codicil made a

few days afterwards, she appointed her daughter Catalirm,

executrix and trustee with her son and son-in law. Bv the

first section of the will, she directs her executors and trustees

to pay all her debts and funeral and testamentary expenses as

soon as may conveniently be done after her decease, and

charges with the payment of those debts and expenses, all her

estate, real and personal, not therein otherwise specifically

bequeathed. After bequeathing her household furniture,

pictures and silver to her daughter Catalina, she gives all the

rest, residue and remainder of her estate, both real and per-

sonal, not thereinbefore disposed of, to her children, to be

divided into five equal parts or shares, to be distributed and

retained in trust by her executors in the manner thereinafter

directed, that is to say : one-fifth part to be paid to her

daughter Catalina, another to be paid to her daughter Helen,

another to be paid to her son Samuel, another to be invested

and held in trust by her executors or the survivor of them,

for the benefit of her son John V. D. Dewey and his children,

to whom she bequeaths that part or share, after his death,

directing that he have the annual interest and profits thereof

for his life. The other fifth is to be invested and held in

trust in like manner by the executors or the survivor of them,

for the benefit of her son A. Reed Dewey, the annual interest

and income to be paid to him by them or the survivor of

them, for his life, and after his death, the share to be "paid

and transferred to his heirs-at-law, him surviving." The
testatrix requests that in case of the return of her son Horatio,

her " children or heirs surviving pay to him individually, the

sum of SIOOO each ;" and she directs that the debts due her

from her five children to whom the shares are given, shall l>e

taken into and constitute part of the residue, and that they
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shall be charged to and be reckoned as part of their respoc-

'tive shares. At her death, she was seized of two lots of land

in Jersey City. The complainants, on the 4th day of March,

1872, entered into an agreement in writing with the defend-

ant, by which they agreed to sell and convey this property to

him at a price therein named, and he, on his part, agreed with

them to buy it of them accordingly. The defendant, not

being satisfied that the complainants could make a good title

to him for the premises, refused to comply with .
his agree-

ment, and the bill in this cause was therefore filed against

him to compel a specific performance. The defendant de-

murred on the ground of want of equity.

The question presented is simply whether the complainants

have power under the will to sell the premises. The case is

free from allegation that the executors, in selling, are commit-

ting a breach of trust, or that the purchaser has reason to

Relieve that they are doing so, or that tiie debts and expenses

•charged upon the land are all paid, or that the purchaser

even has reason to doubt whether they are not all paid. The

complainants insist that they have power to sell under the will,

and base their claim on the first section, by which the debts,

and funeral and testamentary expenses, are charged on the

whole of the testatrix's real and personal estate, except the

household furniture, pictures and silver, which are specifically

given to her daughter Catalina, and expressly excepted hy the

will from that charge.

This charge is equivalent to a trust for sale of all the real

and personal estate with the exception referred to, for the

purpose of paying those debts and expenses. Bateman v.

Bateman, 1 Atk. 421; Ball v. Harris, 3 Jur. 141; .S. C,

4 My. & Cr. 268 ; Story's Eq. Jur., § 1131 ; Elliot v. J/m-y-

man, Lea!. Ca. in Eq. 45, and notes; Gardner v. Gardner, 3

Mason 178, 219, 220; Andrews v. Sparhawk, 13 Pick 393;

Shaw v. Borrer, 1 Keen 559 ; Sugd. on Vend. 660.

The executors have power to sell, and the purchaser who

takes title from them will not be bound to see to the applica-

tion of the purchase money—that is to say, their deed will
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pass to him both the legal and the equitable estate. The

general rule is that a purchaser is not bound, where the debts

are charged generally, to see to the application of the purchase

money. There are exceptions to it, where there is a breach of

trust by the executor and the purchaser is a party to it, and

where the purchase is after the institution of a suit which

takes the administration of the estate out of the hands of the

trustee.

There will be a decree for specific performance.

Smith and Martin vs. Kuhl and Hewitt.

1. When a party seeks relief in equity from liability for acts done under

his authority, on the ground that the authority was fraudulently obtained,

he must show wherein the fraud consists ; the mere allegation of fraud is

not sufficient.

2. A, who has had joint business with B, tp whom C has lent his notes

and checks to be cashed for B's benefit, cannot, on his bringing suit at law

against C on such notes and checks of which he has become the owner in

his own separate right, be required to plead with B in order that it may

appear whether there is not something due from him to B in their joint

business which may be applied to the payment of the indebtedness of C to-

A on the notes and checks. Such is not the object of an interpleader.

On motion to dissolve injunction.

Mr. A. V. Van Fleet and Mr. G. A, Allen, for the motion.

Mr. C. Parker, contra.

The Chancellor.

This suit is brouglit to restrain the defendant, Kuhl, from

prosecuting against the complainants an action at law, which

he has commenced in the Supreme Court of this state against

them and the defendant, Hewitt, on two promissory notes

made by the complainants in their firm name of Smith and
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Martin, each for $250, and payable to the order of Hewitt,

and by him endorsed to Kiihl, one dated December 10th,.

1869, and payable at three months, and the other dated

March 14th, 1869 ; and two bank checks purporting to have

been drawn by the complainants in their firm name, on the

Union National Bank of Rahway, to the order of Hewitt, one

dated December 24th, 1869, for $4000, and the other dated

December 30th, 1869,. for $2200. These checks were endorsed

by Hewitt, and afterwards l)y Kuhl, who claims to have

endorsed them merely for Hewitt's accommodation, and to-

have been compelled to pay them after protest. It is admit-

ted that they have not been paid by the drawers or the bank

on which they were drawn, or by Hewitt. It is admitted^

also, that the notes have not been paid. It was suggested,

however, by complainant's counsel on the argument, that one

of the notes was given merely in renewal of the other. The

injunction was prayed on the ground that the notes were

made and the checks signed merely for Hewitt's accommoda-

tion ; that the latter were signed in blank, and delivered to

him on an understanding and agreement between the com-

plainants and him, that they were to be filled up only for

small amounts, while in fact it appears that, in violation of

the agreement as the complainants allege, they were filled up

for large sums ; that the notes and checks were used in the

joint business of Hewitt and Kuhl, and therefore the defendant,

who was fully cognizant of their character as accommodation

paper, ought not to be permitted to enforce payment of them

against the complainants; that Hewitt claims that they have,

in fact, been paid by the amount of a mortgage which he

executed and delivered in December, 1869, to Kuhl, for

S2000, as collateral security for any indebtedness on his part

to Kuhl, and which, he alleges, Kuhl assigned away for full

value, and by the amount of certain remittances which he

claims to have made to Kuhl of money, the proceeds of their

joint business in excess of Kuhl's just share of the profits^

and tiiat the letter of attorney, by the alleged authority of

which Kuhl filled up the checks, was fraudulent.



40 CASES IN CHANCERY.

Smith and Martin v. Kuhl and Hewitt.

It is unnecessary to consider here so much of the case as

Tests on the claim of equitable oifset in favor of Hewitt against

JKuhl in respect of the claim of a balance which, it is alleged,

will be found to exist in Hewitt's favor, on an account being

had between him and Kuhl of their joint business. That has

already been disposed of in the opinion delivered in the suit

in this court, brought by Hewitt against Kuhl, to restrain

him from prosecuting the suit at law above mentioned, and

another one pending in the same court, brought by him

against Hewitt on another note and check, made and drawn

by him in favor of Kuhl.

It was then held that the bill made no claim of equitable

offset which could be entertained. The claim for allowance

-of the amount of the mortgage was also passed upon. It

remains to consider the grounds peculiar to this case. That

Kuhl was aware of the character of the notes and checks

—

that he knew they were accommodation paper, is not denied;

but the answer denies that they were used in the business of

Hewitt and Kuhl. It appears from the answer and affidavits,

that the checks were used to make Hewitt's account good in

the Hunterdon County National Bank for drafts he had

made on that bank. Such use was in accordance with the

authority given by the letter of attorney. It also appears

that the greater part of the amount of these drafts—indeed

all of it but about $1500—was received by the complainants

themselves, and that another large check, dated December

28th, 1869, for $5200, was, on or about that day, filled up

and used for the like purpose, under the like authority, for

the benefit of the complainants, who, after it was protested

for non-payment, gave their note for the amount of it to the

Hunterdon County National Bank, who held it. Kuhl
seems to have endorsed these checks without consideration,

merely for the accommodation of Hewitt, and iu the confidence

that they would be duly honored or provided for by Hewitt

or the complainants, and to have been compelled to pay them.

The notes he discounted for Hewitt. If, as the complainants

insist, Kuhl used the motes and checks iu the joint business
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of himself and Hewitt, the facts can be shown as well on the

trial at law as it can be in this court. If one of the two notes

was given in renewal of the other, that, also, can be as well

shown there as here.

It is urged on behalf of the complainants that, in view of

the fact that they insist that the letter of attorney is fraudu-

lent, this court should hold the injunction. But they neither

state nor suggest wherein the fraud consists, and for aught

that appears, the fraud, if any there be, can be as readily

proved at law as it could be in this court. There is still

another aspect of the case. The bill prays that Hewitt and

Kuhl may be required to interplead in order that an account

may be taken of the transactions of their joint business, to the

end that it may appear whether there is not a balance due to

Hewitt thereupon ; that is, the complainants ask that Kuhl

may be prevented from prosecuting his suit as against them,

until it may be ascertained in this court whether there is not

something due to Hewitt from him which may be applied to

the debt due to Kuhl from them. This is not the subject of

an interpleader, and no such relief can be granted.

The injunction will be dissolved, with costs.

Paeker vs. Child and others.*

1. It does not necessarily follow, that by a mortgagee becoming the pur-

chaser of the premises and taking title therefor at the sale under the fore-

closure, his mortgage is merged or extinguished in his legal title.

2. A purchaser, (first mortgagee,) at a sale under a foreclosure suit upon

his mortgage, to which suit a: second mortgagee was, by oversight, not

made a party, is entitled to require the second mortgagee to redeem in a

reasonable time, or to- be foreclosed.

3. Such purchaser, as prior encumbrancer, must be redeemed, not only

to the full amount duo for principal and interest upon liis mortgage, but

also to the full amount of the purchase money paid by him over and above

such amount, the excess having been appropriated in payment of claims

*CiTED in Chilver v. Weston, 12 C. E. Green 439 ;
Atwater v. West, 1

Stew. 366 ; Hoppock's ExWs v. Ramsey, Id. 417 ;
Hutchinson v. SwartsweUer, 4

Slew. 207 ; Lamb v. Cannon, 9 Vr. 365.
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prior to the second mortgage, and the purchaser being thereby subrogated

to the rights of tlie holders of those claims.

4. The purcliaser, if redeemed, must account for the rents and profits

during his occupation of the premises, and cancel a mortgage givea by
himself thereon, after he had received his deed.

On final hearing on pleadings and proofs.

Mr. B. Gumviere, for complainant.

Mr. J. Harvey Lyons, for Child.

The CHA^XELLOE.

This is a suit brought to compel Child, who is a second

mortgagee, to redeem the mortgaged premises which were

sold under foreclosure of the complainant's mortgage.

Child was not a party to the proceedings^ neither the com-

plainant nor his solicitor being aware of the existence of

Child's mortgage, which appears however to have been duly

registered when tlie bill in the foreclosure suit was filed.

At the sale under tlie execution in that suit, the complain-

ant bought the property at the price of S9000, and took a

deed from the sheriff accordingly. The execution issued

to raise and pay the com|>lainant, principal 37000, interest

$601.88, and costs $111.69, besides interest on the first two

of those items from the date of the master's report, and to

the Freehold National Banking Company, judgment encum-

brancers, their debt of §576.28, with interest thereon from

the same date. The amount due to the complainant and the

bank on execution, including complainant's costs, amounted,

with the sheriff's execution fees, to about S8600. All the

other encumbrancers, except Child, were made parties to the

suit. They were all judgment creditors whose lien was prior

to that of the second mortgagee. None of them, except the

bank, appeared in the suit, or before the master, and conse-

quently the claims of none of them, except the bank, were

reported on. The complainant's mortgage is still uncancelled

of record.

The bill seeks to compel the defendant, Child, to redeem
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the complainant's mortgage and the judgments. Holmes is

made defendant by reason of his having held, when the bill

was filed, a mortage given by the complainant to him on

the mortgaged premises, after the complainant received his

deed from the sheriff. The defendant, Child, insists that the

complainant is not entitled to the relief he seeks, and that by

the purchase of the premises and taking title therefor at the

sale under the foreclosure, the complainant's mortgage ^tas

either merged or extinguished, and that the complainant now

holds the title subject to the lien and encumbrance of Child's

mortgage. I deem it unnecessary to discuss the question so

elaborately argued, as to whether there is any merger or ex-

tinguishment in this case. It is clear that under the circum-

stances it would be held that there is none. Forbes v. 3Iof-

fatt, 18 Ves. 384, 394; Mocaita v. Murgatroyd, 1 P. W. 393;

Hinchman v. Eman^s Admi'-'s, Saxion 100, 110; Gibson v.

Crehore, 3 Pick. 475; Hunt v. Hunt, 14 Pick. 374,384;

Duncan v. Smith, 2 Vroom 325, 327 ; Mulford v. Peterson,

6 Vroom 127, 131; Clbs v. Boppe, 8 C. E. Green 270;

Thompson v. Chandler, 7 Greenl. 377, 380, 381 ; Cooper v.

Martin, 1 Dana 23 ; Benedict v. Gilnian, 4 Paige 58 ; Van-

derkemp v. Shelton, 11 Paige 28.

The decision of this cause depends on other considerations.

The foreclosure was complete and effectual as far as all, ex-

cept Child the second mortgagee, were concerned. As to

him it was a nullity, and left his rights and equities entirely

unaffected. By the sale the complainant, as purchaser, ac-

quired the title of all the ]>arties to the suit, and he holds it

subject, and subject only, to the rights and equities of the

second mortgagee who was not a party. Now, what are

those rights and equities? They are the right to redeem the

encumbrancers prior to the second mortgage, and to an ac-

count to that end from the complainant of the rents and

|)rofits since the latter has been in possession, and to have the

Holmes mortgage cancelled of record by the complainant.

Equity will compel the second mortgagee to exercise his right

•of redemption within a reasonable time, under a penalty of
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being foreclosed of his equity. Benedict v. Gilman, 4 Paige

58. In the present case the first mortgagee in foreclosing his

mortgage omitted, not from design, but from the oversight

of his solicitor, to make the holder of the second mortgage a

partv to the suit. Neither the complainant nor his solicitor

had anv knowledge of the existence of the second mortgage

till after the sale under the foreclosure had taken place. To

this oversight the extreme improbability of there being any

additional encumbrance upon tiie property, which was already

encumbered to the amount of $18,000, and which does not

appear to have been sacrificed at the price of $9000, doubt-

less contributed. The complainant, after his purchase, en-

tered into possession, and, as the bill alleges, made certain

improvements of the value of about §300 upon the premises.

There is no proof, however, on the latter point. He has paid

off by means of the money he paid for the property at the

sheriff's sale, the amomit of one of the encumbrances, (the

judgment of the bank,) subsequent to his, and prior to the

second mortgage. There was a surplus of about $400, which

bv the execution was ordered into court. It does not appear

whether it was ever paid over to any one, or not. It would

have been paid to the senior judgment creditor on due appli-

cation. It is equitable that under the circumstances the

second mortgagee should be required to redeem in a reasonable

time, or be foreclosed. I will therefore put him to such alter-

native. He must redeem the complainant as prior encum-

brancer, not only to the full amount due for principal and

interest on his mortgage, but also the amount due on the

judgment of the bank, to whose rights in respect thereto the

complainant is entitled to be subrogated, and also any amount

which may have been paid out of the purchase money paid

by him to the sheriff upon any encumbrance prior to the

second mortgage, to the rights of the holder of which encum-

brance he will be subrogated pro tanto.

The complainant must account for the rents and profits dur-

ing his occu})ation of the premises, and cancel the Holmes

mortgage of record. If the second mortgagee shall elect to
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redeem upon these terms, and shall serve a written notice to

that effect on the complainant's solicitor within thirty days

after service upon him of a copy of the decree to be entered

on this decision, it will be referred to a master to ascertain

and report the amount due the complainant on the principle

above stated, and in that case all further questions and direc-

tions will be reserved. But if he fails or neglects to give

such notice of such election, within the period above pre-

scribed, there will be a decree of strict foreclosure against

him.

In either event, neither party will be required to pay costs

to the other

The Clinton Station General Merchandise and
Manufacturing Company vs, Hummell and wife.

The avails of a wife's labor in her husband's business belong to him,

and property purchased therewith, in the name of the wife, cannot be held

by her against her husband's creditors.

On final hearing on pleadings and proofs.

Mr. G. A. Allen, for complainant.

Mr. J. N. Voorhees, for defendant.

The Chancellor.

This is a creditor's bill. The complainants on the 9th of

October, 1871, recovered a judgment in the Supreme Court

of this state, against Cornelius S. Hummell, for $2089.44

damages and costs, on which they issued a fieri facias de

bonis et terris, under which they caused a levy to be made by

the sheriff of Hunterdon county, on the right, title, and inter-

est of the defendant in certain land and premises, being a

Vol. X. c
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dwelliDg-house and lot at High Bridge, in that county, which

they seek by this proceeding to subject to the payment of

their debt. The title to that property is in the defendant,

Harriet Hummell, wife of the judgment debtor. Tiie com-

plainants allege that in 1868, Cornelius Hummell bought

this lot for §250 and paid part, §50, of the purchase money,

in cash, and with his wife, gave a mortgage on the premises

to secure the payment of the rest, and that he then built on

the property a dwelling-house for the occupation of himself

and family, in which he has resided ever since it was finished.

They allege that the property is actually his, though the title

is held by his wife, and that the title is so held in order to

defeat his creditors. The defendants answered. They allege

that the lot Avas purchased by the wife, and that the S50 paid

on account of the purchase money was her own money, and

that she built the house (which they say is of the value of

only about $1200, instead of $1000, as alleged in the bill,)

and paid all that was paid for its construction ; that of the

amount she so paid, she obtained $800 from one Mary Al-

paugh, on a mortgage on the property, and that the work

was done by her husband's workmen, (he was a builder and

superintended it,) under an agreement between her and him

by which she agreed to board his workmen in consideration

of receiving from him the amount of their board. The evi-

dence shows very clearly that the lot was purchased and the

house built with money which was by law the property of

the husband. The $50, to which reference has been made,

paid by her as the first payment on account of the purchase

money of the lot, was given to her by her huaband for the

purpose. It is true they testify that he owed it to her—that

it was money he had borrowed of her. Their account of the

loan, however, is that three days after they were married,

which was six or seven years previous, he borrowed $15 of

her, and afterwards they sold a cow her father had given her,

and she permitted her husband to take the proceeds of the

sale—$18, and that she also lent him $19.50 which she had

earned by washing and mending for a person. But Andrew
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^Cregor, from whom the purchase was made, swears that she

told him in the negotiation, that she expected to borrow the

-amount of the first payment, this very |50, from her father,

or her brother Edward. Neither she nor lier husband pre-

tend that she had any more than the $50, for he says she ex-

pected to get the balance of the purchase money from her

brother. Now how was this house paid for? It cost over

^1600, according to the undisputed evidence; the lumber,

1800, the carpenter work, $300, the mason work, $300, the

slate roof, $140, the tinning, $25, and the painting, $95, in

all $1650. Of this they say $800 were paid by the money

borrowed of Mary Alpaugh on mortgage of the property.

The bill for painting was paid by the husband out of money

he received from Christopher Hann, for work he had done

for the latter in building a house. One of the masons swears

that the husband paid him nearly all his bill for work, and

the rest of his claim is unpaid. The tinner testifies that the

husband paid him his bill for tin work. The roofer, who

found the slate and put it on, has not been paid at all. The

husband employed all those persons to do the work they did

on the house. He is shown to have worked on the house,

himself. He says his apprentice framed it under his direc-

tion. As to the money which his wife was to have received

for boarding the workmen, that was clearly the husband's

property. He furnished the table. The avails of a wife's

labor, under such circumstances, belong to her husband.

Belford v. Crane, 1 C. E. Green 265; Skillman v. Skillman,

^ Beas. 403 ; Cramer v. Reford, 2 C. E. Green 367 ;
Qui-

dort's Adm'i^ v. Pergeaux, 3 C. E. Green 472. The house

probably cost more than the amount above stated—$1650.

Witnesses for the complainants, apparently capable of judg-

ing and forming a reliable estimate, place its cost at from

12000 to $2500. The husband says he kept no account of

its cost. The conclusion appears to be irresistible, that this

property was bought for the husband and with his money
;

that the house was built by him, and as far as it was paid for

was paid for with his money, or the money raised by mort-
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gage given by him and his wife on the property. His wife

cannot hold the property against his creditors. The com-
plainants' debt will be decreed to be a charge upon the prem-
ises, which Avill, if necessary, be ordered to be sold to pay
the encumbrance. The complainants are entitled to costs.*

Haggerty vs. McCAXXA.f

A died seized of real estate, leaving a widow aud an infant daughter. B
married the widow, and assuming from her having administered on her

former husband's estate that she was the owner of the real estate, erected

houses thereon, and improved it in various other ways, and also paid off a

mortgage of $300 upon the property. He also voluntarily assumed the

care and support of his step-daughter. Dower had never been assigned to

the widow. Upon the death of her mother, the step-daughter brought an

action of ejectment against B to obtain possession of the premises. B then

filed his bill to restrain the prosecution of that suit, and praying that the

value of the improvements and of the land irrespective of the iwprove-

ments, might be ascertained, and the defendant required to pay him for

the improvements and the amount of the mortgage paid by him, or release

the land on receiving the value thereof over and above the improvements,

after deducting therefrom the mortgage debt, and a proper allowance for

her support while living in his family. Held,

1. That the mistake being the result of inexcusable negligence, equity

will not relieve from its consequences.

2. The defendant being an infant during all the time in which the

improvements were being made, no relief can be had on the ground of

acquiescence.

3. Though the mother be considered as having been in possession of the

premises as guardian of the defendant, and as having made the improve-

ments as such guardian, the complainant is not, therefore, entitled to have

from the defendant the value of the improvements. A guardian wUl not

be allowed the cost or even the value of the buildings erected on the estate

of the ward without authority.

4. Having voluntarily assumed the support of his step-daughter, the

complainant is not entitled to compensation for that support. In the ab-

sence of an express promise, made by the child after attaining majority,

to repay the step-father, no compensation can be recovered by him, at law

or in equity, for such support.

* Decree affirmed, 12 C. E. Gr. 497.

t Cited in Voorhis v. Murphy, 11 C. E. Gr. 435 ; Rayes v. Stiger, 2 Stew,

198 ; Cook V. Bodine, 3 Stew. 472 ; Laible v. Ferry, 5 Stew. 801 ; James y^

Lane, 6 Stew. 34 ; Foley v. Kirk, Id. 179; Schaedel v. Reibolt, Id. 536.
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5. The money paid in satisfaction of the mortgage, with lawful interest

from the time of payment, declared an equitable lien on the land, and

charged thereon.

6. Taxes paid by complainant and the improvements made by him in

this case, balance the rents and profits that might be due the defendant.

7. Had defendant been applicant for exercise of equitable power, instead

of complainant, assistance might have been extended to her on terms, or

refused altogether.

On final hearing on pleadings and proofs.

Mr. James Wikon, for complainant.

Mr Mercer Beasley, Jr., for defendant.

The Chancellor.

In 1864, the complainant married Jane McCanna, then

the widow of John McCanna, deceased. She had one child,

the defendant, the issue of her marriage with McCanna. The

defendant was about eleven years old when her mother was

married to the complainant. Her father died seized of two

vacant lots in Trenton, then of comparatively small value.

After his death, his widow built, at the cost of about $500, a

-small house on one of the lots and resided in it. After her

marriage to the complainant, the latter built another house on

the front of the same lot, and a house on the other lot. He

improved the lots in various other ways, by grading, flagging

the sidewalks, &c. He and his wife dwelt in one of these

houses and rented out the other. He paid the taxes and

assessments on the property. From the time of his marriage

to this time, he has been in possession of it. His wife had

dower in it, but it was never assigned. When the buildings

and other improvements above referred to were put on the

property, both the complainant and his wife supposed that

the land belonged to the latter, and they first learned their

mistake when she, being as she supposed in extremis, in Sep-

tember, 1871, called in a lawyer to make her will. She died

in September, 1872, leaving three children, the defendant and

'two other daughters, the issue of her marriage with the com-
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plainant, both of whom are still living. When MoCanna

bought the property, it was subject to a mortgage for §300,

the amount of which was allowed him as so much of the pur-

chase money. The mortgage miis subsequently assigned to

his brother, who, iu 1867, required payment, and the com-

plainant then, with his own money, paid it, sending to the

holder of it in Ireland, a draft for the amount then due on it,

§487, and received it in return with the bond it was given to

secure. This mortgage the complainant, iu the full belief

that the property was his wife's, subsequently, when he was

about to mortgage the property to secure a loan, caused to be

cancelled of record. The defendant liyed in the complain-

ant's family from the time of his marriage to her i;.')ther up

to March, 1871, when she was sent to a school iu Newark.

The complainant, however, appears not to haye supported her

at that school. Very soon after the death of the complain-

ant's wife, the defendant instituted an action of ejectment

ao-ainst the complainant, in the Supreme Court, to obtain

possession of the premises. The complainant then filed his

bill to restrain her from prosecuting that suit, and praying

that the value of the improvements and the value of the land

irrespective of them, might be ascertained, and the defendant

might be required to pay him for his improvements and the

amount of the mortgage debt paid by him, or release the land

to him on receiving the value thereof over and above the

improvements, after deducting therefrom the mortgage debt

above referrefl to, aud a proper allowance for htr support

while she lived in his family.

This case is one of great hardship. The iniprovenients

are proved to be of the present value of more thiin §2000.

They were all made by the complainant, except ti;e small

house before mentioned built by his wife during her widow-

hood. Against the value of these improvements, and the

payments made on account of the property by the I'om plain-

ant, there is no offset except the vidue of the use and occu-

pation of the lots, which, undoubtedly, is comparatively very

insiirnificant. The result of the suit at law must be to de-
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prive the complainant of his entire property. He invokes

the aid of this court to prevent so flagrant a wrong. He
bases his claim to relief on the ground of mistake. But an

error which is the result of inexcusable negligence, is not a

mistake from the consequences of which equity will grant

relief. The complainant's mistake in this case was in assum-

ing, as he says he did, from the fact that his wife had admin-

istered on McCanna's estate, that she was the owner of the

lots of land in question. He appears to have made no

inquiry whatever on the subject. On the argument it was

urged that on the ruling of this court in McKelway v. Ar-

mour, 2 Stockt. 115, the relief sought might be granted.

But the decision in that case was expressly put on the ground

of the complainant's mistake as to the location of a vacant

lot, plotted out on a map only, a mistake which the court

said was one which might occur to the most careful and dili-

gent man, and the fact that the defendant stood by and

participated in tiie mistake, which latter consideration was

regarded as a m(\st important feature in the case. In the

present case the defendant, during all the time during which

the improvements were made, was an infant, and incapable,

therefore, of either the j)articipation or the acquiescence which

were so essential elements in that case. Besides, the mistake

here was one from which the most ordinary care would have

guarded the complainant. No relief can he aflTorded him on

the ground of mistake. Nor can he avail himself of the

position taken by his counsel on the hearing, that his wife

may be considered as having been in possession of the prem-

ises as guardian of the defendant, and as having made the

improvements as such guardian, and tiiat therefore the com-

plainant is, in equity, entitled to have from the defendant the

value of thos-8 impnn'^ements. A guardian will not be

allowed the cost, or even the value of the buildings erected

on the estate of the ward without authority. Putnam v.

Ritchie, G Paige 390 ; Hassard v. Boice, 1 1 Barb. 24 ; Green,

v. Winter, 1 Johns. Ch. 26 ; Bellinger v. Shafer, 2 Sandf. Ch.

293 ; Paime y. Stone, 7 Sm. & M. 367. The complainant's
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counsel insisted upon the hearing that, under the circumstances,

the court would, to relieve the complainant in part at least,

grant him an allowance for past maintenance of the defendant.

That the support which the complainant gave her, was given

without expectation of compensation, is manifest from the evi-

dence. He appears to have voluntarily assumed the care and

support of his step-daughter. He therefore stood towards

her in loco ^parentis. In the absence of an express promise,

made by the child after attaining majority, to repay the step-

father, no compensation can be recovered by him at law or in

equity for such support. Chitty on Con., 11 Am. ed. 215;
Cooper V. Martin, 4 East 76 ; Shark v. Cropsey, 11 Barb.

224; Williams v. Hutchinson, 3 Comst. 312; Lanfz v. Frey,

19 Fenn. 366 ; Worthington v. McCraer, 23 Beav. 81 ; Grove

V. Frice, 26 Beav. 103; Schouler on Dom. Rel. 378.

I do not feel at liberty, even for so conscientious a purpose

as to mitigate the unquestionable hardship of the complain-

ant's case, to create a liability where no legal or equitable

foundation for it exists. The case in 26 Beavan is in point.

There the step-father's estate was chargeable with certain trust

money received by him, the property of the step-children.

His executor sought to offset it by a claim in favor of the

step-father for the maintenance of the children. The master

of the rolls. Sir John Romilly, refused to allow it.

I am constrained to refuse the relief the complainant asks,

on this ground also. The money paid in satisfaction of the

mortgage, however, with lawful interest from the time when
it was paid by the complainant, should be declared to be an

equitable lien on the land, and should be charged thereon

accordingly. The taxes, &c., paid by the complainant in

respect of the property, and the improvements made by him
thereon, are enough to answer any just demand of the defend-

ant for rents and profits. In any account of these rents and

profits between her and the complainan/;, she would be in

equity entitled to only two-thirds thereof during the life-

time of her mother, whose dower in the premises was never

assigned. The complainant is entitled, also, to his costs of
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this suit. I shall therefore charge upon the land, the amount

paid in satisfaction of the mortgage, with interest from the

time when it was paid, and on payment thereof to the com-

plainant, with his costs of this suit, the injunction will be

dissolved. This case would present a different aspect as to

the relief which the court could afford in the premises, were

the defendant, instead of the complainant, an applicant for

the exercise of equitable power. In such case, the court

might extend its assistance to her on terms, or refuse its aid

altogether, according as equity might seem to demand.

In the Matter of the application of Rebecca Mickle for

the sale of lands.

Lands devised to R. and C. during their natural lives, and after their

•decease to tlieir children, with proviso that if either of them should die

without issue, the survivor should have the entire property during her

life, and at her death it should descend to her children, directed to be sold

under the "act to authorize the sale of lands limited over to infants, or in

contingency in cases where such sale would be beneficial."

On petition and proofs.

Mr. P. L. Voorhees and Mr. A. Browning, for the peti-

tioner.

Mr. J. M. Seovel, contra.

The Chancellor.

The petitioner, Rebecca Mickle, prays a sale of certain

lands and premises situate in the city of Camden, which, by

the will of John W. Mickle, deceased, are devised to her and

her sister Clara Mickle during their natural lives, and, after

their decease, to their children, with proviso that if either of

them should die without issue, the survivor shall have the
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entire property during her life, and at her death it shall

descend to her children. Both the petitioner and her sister

Clara have married, and ha,ve issue. Tiiis application is

made under the provisions of the act " to authorize the sale

of lands limited over to infants, or in contingency, in cases

where such sale would be beneficial." That act provides

{Nix. Dig., § 39,*) that in all cases where any future or contin-

gent estate in lands is wholly or in part limited over to

infants or pei^sons not in esse, or in such manner that the

vesting or duration of such estate may be contingent, and the

interest of the owners of the particular and future estates in

such lands require, and would be promoted by a sale thereof,

it shall be lawful for the Chancellor, upon the application of

any person owning a vested estate therein, to direct such lands

to be sold in fee, and for that purpose to inquire into tiie situ-

ation of such lands, and the merits of the application ; and

if, upon such inquiry, it appears that the situation and present

and pro:^pective value of such lands are such that it would be

the interest of any person who might own the same in fee to

sell the same, the Chancellor shall direct such sale. Rebecca

Mickle, owning a vested estate in these lands, applies to have

them sold in fee. An inquiry has been made according to

the directions of the act, by a s[)ecial master of this court,

under a reference.

He reports that the interest of the owners of the particular

and future estates will be promoted by such sale. The parties

have produced numerous witnesses, whose testimony is before

me. The lands consist of two tracts : one, including certain

flats on the Delaware river, contains about two hundred and

sixty acres ; the other is a mar.--h, not connected with the first

named lot, and contains about ten acres. The premises are

unimproved, and are liable to be subjected to heavy assess-

ments for city improvements. The receipts from them for

eight years are, in the aggregate, $36,288.40, while, on the

other hand, the expenses have been 828,915.61—not taking

into account the cost of necessary repairs. In the near future,

the burthen of extensive municipal improvements, now in

* Rev., p. 1052, I 41.
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contemplation, will be devolved upon the property. It appears

to me to be very clear from the evidence, that it is the interest

of tiie owners of the particular and future estates in those

premises, that the land should be sold. Though it may

increase in value within a few years, yet it appears from the

evidence very doubtful, to say the least of it, whether that

increase would be equal to the interest which -would be real-

ized on the investment of the price for which it could now be

sold. An order for the sale of both tracts will be maile. I

am satisfied the pr ^perty can be sold to the best advantage by

selling each tract as a whole.

Eaton vs. Cook and others.*

1. It is not necessary to a trrst that there shcald be any transfer of pro-

perty, whether the fund be in the possession of the donor or of another.

The property may still remain as it was, and the donor may constitute

liimself as the possessor, trustee of it.

2. If a person, by a written instrument or by word, directs his debtor to

hold the money due, in trust for a third person, and such direction is com-

municated to the debtor, an efTectual trust in favor of the donee is created^

especially where, as in this case, the debtor has acted on the direction and

consented to the arrangement.

3. In construing a declaration of trust: "I hereby cancel the above

bond and give it voluntarily to Mrs. J. C. and her heirs," verbal declara-

tions of the donor, made prior to and contemporaneously with the gift, and

relating to it, are competent evidence as to whom she meant to designate

by the words "her heirs."

On final hearing on pleadings and proofs.

Mr. E. A. S. Man and Mr. B. Williamson, for complain-

ant.

Mr. A. G. Rickey, for defendant.

* Cited in Danser v. Warwick, 6 Stew. 136.



56 CASES IN CHANCERY.

Eaton V. Cook.

The Chancellor.

The complainant files his bill to establish as against the de-

fendant Dr. Lewis C. Cook, his step-father, and in favor of

himself and the defendants, James A. Eaton, his brother,

and Silas P. Cook, his half-brother, a trnst as to a sura of

money, in the bill alleged to be $10,000, but which appears

in fact to be $8500. He alleges that this money was placed

tn the hands of his step-father by the complainant's grand-

mother, Mary A. Hall, in 1855, in trust for her daughter

Janet Cook, the complainant's mother, then the wife of the

defendant Lewis C. Cook, and her children, to use and

apply the interest of it to the support of the family of said

Lewis and Janet, and on the death of the latter, to pay over

the principal in equal shares to her children. Mrs. Cook

died in 1861 or 1862, leaving three children, the complain-

ant, and his brother and half-brother above mentioned.

The defendants, Lewis C. Cook and James Eaton, have an-

swered, the former denying, and the latter alleging the exist-

ence of the trust. The defendant, Silas P. Cook, has not

answered. The evidence taken in the cause consists of the

testimony of certain witnesses sworn on behalf of the com-

plainant, and the bond hereinafter mentioned, and a letter

from the defendant, Lewis C. Cook, to the complainant's

aunt, exhibits for the complainant. The answer of Dr.

Cook, while it denies that at the time mentioned in the bill

he received $10,000, or any other sum from Mrs. Hall on

the trust or condition alleged in the bill, or on any trust,

states, that in 1852 he married Janet Eaton, then a widow

with tAvo children, the complainant and defendant, James

A. Eaton, by her then late husband, and that he has had by

her one child, the defendant, Silas P. Cook; that for five

years after his marriage with her, her sons, Louis and James,

being then of tender years, were supported by him, at his

expense ; that Mrs. Hall visited his house after the marriage,

and manifested an earnest desire for the welfare of his wife

and himself; that on or about the first of June, 1857, she

loaned to him and his wife $10,000, for which they gave to
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her their joint bond, payable in ten years from its date with

lawful interest, payable annually; that afterwards, and in

November of the same year, Mrs. Hall, at her residence in

the city of New York, told him, that she did not wish that

he and his wife should be required to repay that money which

she had so loaned to them, and producing the bond, she then

and there, in his presence, cancelled it by tearing off the

seals, and declared that she gave the money secured thereby

to her daughter, his wife ; and she then, he states, made an

"endorsement," in writing, on the bond to that effect. The

answer further states, that after the cancellation of the bond

the money was used by him and his wife as their own, some

of it in family expenses, and some in the purchase of real

estate, the title to which he took in his own name, and he

claims that the money so invested, having been thus used in

the lifetime of his wife and incorporated with his own estate,

became his property. He offers no proof in support of his

answer. The transaction set forth in the answer is clearly

the same to which the bill refers, although the time when it

occurred is erroneously stated in the latter. Dr. Cook is in

error as the amount of the bond. It appears to have been

$8500 instead of §10,000. The difference is accounted for

by Mrs. Hall in her testimony. The loan, she says, was in

bank stock, and Dr. Cook sold it and professed to have real-

ized upon it, only $8500. That he received this money from

his mother-in-law. Dr. Cook admits. He admits also that he

never repaid it, or any part of it. He denies the trust, and

alleges that the money secured by the bond was given by his

mother-in-law to his wife. It appears that when Mrs. Hall

made the disposition of the debt which is in dispute here, she

signed in the presence of a lady, Mrs. Taylor, who was called

in as a witness to the transaction, the following statement,

(called by Dr. Cook an endorsement), which was written

below the bond. "New York, November 9th, 1857.- I

hereby cancel the above bond and give it voluntarily to Mrs.

Janet Cook and her heii*s." At the same time she cut off" the

signatures and seals. She retaiuai the bond, delivering it to
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Mrs. Alhro, another daughter of hers, wlio kept it until she

died, ami Mrs. Hall subsequently got it from Mrs. Albro's

executors.

The counsel of Dr. Cook insists that there is no competent

proof of a trust ; that the written statement is no evidence of

one, and that, inasmuch as that statement is in writing, no

parol testimony can be admitted to prove a trust in regard to

the money. It is not necessary to a trust, that there should

be any transfer of property, whether the fund be in the pos-

session of the donor or of another; tiie property may still

remain as it was, and the donor may constitute himself as the

possessor, trustee of it. If a person, by a written instrument

or by word, directs his debtor to hold the money due, in trust

for a third person, and such direction is communicated to the

debtor, an effectual trust in favor of the donee is created,

especially where, as in this case, the debtor has acted on the

direction and consented to the arrangement. Here, the fund

was in the hands of Dr. Cook. When the bond was canceled,

the money it was given to secure was no longer a debt due

to Mrs. Hall, but was a trust fund, held, as he claims, in

trust only for his wife; as the complainant claims, held in

trust for his wife and her children. Tiie language of tiie

declaration written on the bond, is not to bo construed as it

would be were it a transfer of chattels for value. In such

case the words "and her heirs" would have no significance,

but would be rejected, and Mrs. Cook would be held to have

taken the property absolutely. But we are dealing with an

acknowledged trust, and in construing a declaration of trust

a different rule is to be observed. The directing princij)Ie

which governs this court in the exercise of its jurisdiction in

regard to trusts, is the intention. " Trusts," said Lord North-

ington, in Earl of Northumberland v. Earl of Egrcmont, 1

Eden 446, *' are to be ruled and governed according to the

intent of the parties, where such intent is consistent with the

rules of law, and the court will, from the general frame of a

testament or settlement, collect the intent, contrary to the

express words of a particular clause." In ascertaining the
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donor's intention in this case, we are not confined to her

declaration written on the bond. A trust of this property

could have been created by parol. That written statement

does not exclude parol evidence of the donor's intention. Her

verbal declarations made prior to, and contemporaneously

with the gift, and relating to it, are also competent evidence

of her intention. In Kilpin v. Kilpin, 1 3Iy. & K. 520, a

trust of chattels was proved by tlie donor's verbal statements

as to his intentions, as well as by his written entries. In

Forster v. Hale, 3 Ves. 696, parol proof was admitted and

considered in connection Avith written evidence, in deter-

mining whether there was a trust. In Sleere v. Steere, 5 Johns.

Ch. 1, where it was sought to establisii a trust of land,

Chancellor Kent received and took into consideration parol

proof, to " explain the obscurity of the case by showing what

was the understanding of all the parties concerned." He
based the admission of the evidence on the loose and ambig-

uous nature of the written proof.

In the present case the parol evidence is not offered to vary

any declaration or acknowledgment signed by Dr. Cook, but

as additional (and even better, because more distinct,) proof of

the donor's intention. By it, it is made clear whom she

meant to designate by the words " her heirs," and also, what

interest she intended that her daughter and her daughter's

children respectively, should have in the trust fund. The

witness Mrs. Taylor, above mentioned, testifies distinctly,

that when Mrs. Hall called her to witness the cancellation of

the bond, she said she wished her to see her cancel that bond,

giving the interest to Mrs. Cook and the principal to her

children. On cross-examination, she says that on that occa-

sion Mrs. Hall told her she gave the interest to Mrs. Cook

and the principal to her children. Dr. Cook was present at

the transaction narrated by INIrs. Taylor. He and Mrs.

Hall were together in Mrs. Taylor's room, talking together

before Mrs. Taylor was called in, and they were there together

when the cancellation took place and the declaration was

signed, and when the verbal statement of Mrs. Hall as to her



60 CASES IN CHANCERY.

Nichols V. Nichols.

intention, was made to Mrs. Taylor. She further says, that

it was said at that time that the money was to he invested,

and the doctor and his wife were to have the interest. Mrs.

Hall testifies that it was always the understanding that the

boys were to have this money ; that when her daughter got

it, the witness told her she was to have the use of it, and it

was to go to her children.

From this testimony, which is entirely uncontradicted, it is

quite clear that the intention of the donor was that Mrs.

Cook should have the interest of the amount of the bond debt

for her life, and that after her death, the principal should go

to her children.

The complainant and the defendants, James A. Eaton and

Silas P. Cook, are each entitled to have from Dr. Cook, one-

third of the amount of the bond, with lawful interest thereon

from the date of the death of their mother. Dr. Cook denies

the trust and that he made any payment to the complainant

on account of it. No reference will therefore be necessary.

The complainant is entitled to costs as against Di'. Cook.

Nichols vs. Nichols.*

1. A. party to a collusive divorce is bound by it, and cannot, in another

suit for divorce brought in this state, take advantage of the fraud and ille-

gality of the proceedings upon which such decree was based.

2. The judgment of a court of general jurisdiction in any state in the

Union, is equally conclusive upon the parties in all the other states as in

the state in which it was rendered. This, however, is subject to two quali-

fications : 1. If it appear by the record that the defendant was not served

with process, and did not appear in person or by attorney, such judgment

is void; and, 2. Kit appear by the record that the defendant appeared by

attorney, the defendant may disprove the authority of the attorney to

appear for him.

3. When- a decree of divorce has been acquiesced in for several years,

and the plaintiff has again been married, the court will not disturb the

decree for the purpose of giving alimony. Such intervention should be

based on public policy, but no such reason should suffice where, after the

*CrrED in Doughty v. Doughty, 12 C. E. Gr. 325; Yorston v. Torsion, 5

Slew. 505.
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acquiescence of both parties in the decree for four years, an innocent person

has been involved by marriage, and the opening of tiie decree would

involve her in distress, and perhaps disgrace.

On bill for divorce, plea, and replication.

M7'. Good and 3Ir. N. Perry, Jr., for complainant,

Mr. Ransom, for defendant.

The Chancellor.

The complainant, in July, 1872, filed her bill against the

defendant, whom she claims to be her husband, for a divorce

a vinculo, on the ground of adultery, and for alimony and the

custody of their three children. The parties were married in

Massachusetts, November 16th, 1852. The bill alleges that

the complainant, for the ten years next preceding the filing

of the bill, had been, and was, when the bill was filed, a resi-

dent of Plainfield, in this state, and that the defendant was

also a resident of that place up to on or about the 10th of

January, 1868, when he left the residence of the complainant

at Plainfield, and went to the city of Brooklyn, and that, at

the filing of the bill, he was still at the last named place.

The adultery is alleged to have been committed with one

Alice S. Paul, in April, 1870, at Brooklyn. The defendant

was not served with process, but having received notice of

the suit, appeared and pleaded that he and the complainant

were divorced from the bonds of marriage in Indiana on the

27th day of June, 1868, in a suit in the Court of Common
Pleas of the county of Allen, of that state, wherein the com-

plainant appeared and answered. The complainant replied

that the decree of divorce was fraudulently obtained; that

the court never acquired jurisdiction over the parties to, or the

subject matter of, the proceedings, nor over their marriage

relations, and that the parties had been, from 1862 up to, and

were, at the time of those proceedings, residents of this state;

Vol. X. D
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that the complainant never appeared in person or by attorney

in the Indiana court, and never, knowingly, signed any

warrant of attorney as set forth in the plea; that she never

knew or heard of the proceedings until after the decree was

obtained, and that the proceedings and the decree are fraud-

nlent, illegal, void, and of no effect, and cannot be the ground

of a plea in bar to her complaint.

It appears from the evidence, that the parties to this suit

lived together as husband and wife in Plainfield, where the

defendant was a practising physician, up to January, 1868,

Avhen, he having sold out his practice, they broke up house-

keeping, and, storing their furniture, went with their children

to the residence of his father in Sturbridge, Massachusetts.

The complainant did not return to this state until some time

in July following. The defendant, after remaining at Stur-

bridge for about a week, returned to Plainfield, as the com-

plainant says, and as appears otherwise also, to settle up his

business. He remained there for about a month, engaged in

collecting debts due him, and in packing up his goods to

remove them. He then went to the west, was in Indiana in

March, 1868, and claims to have taken up his residence there.

From Indiana he appears to have come back to the east, (as

he alleges, with the intention of returning again to Indiana,)

for the purpose of collecting the debts due him here. He
left Indiana about the 1st of April, and from that time to

about the 1st of July, when he settled in Brooklyn, appears

to have had no particular abiding place. He, however, did

not return to Plainfield, nor did he again come to this state

to reside.

That he left New Jersey, intending to change his domicil,

I have no doubt. There had been trouble between him and

his wife, arising from alleged familiarities of a grossly im-

proper, not to say criminal, character on her part, with a man

then residing in Plainfield. Naturally, under the circum-

stances, a change of residence would have been desirable.

That he did remove his domicil from this state is quite clear.

When the proceedings for divorce were instituted in Indiana,
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and until their conclusion, he was, if not a resident of that

state, a resident of Massachusetts. Neither he nor the com-

plainant resided in New Jersey. Those proceedings are

assailed on the ground that the court in Indiana had no juris-

diction over the persons or the subject matter. As to the

former, they were both before it. The wife had notice of the

suit. The summons had been served on her in Massachusetts,

and although such service was technically a nullity, yet it was

actual notice. She appeared and answered, by attorney duly

appointed. The court had, by statute, jurisdiction over the

subject of divorce. If had jurisdiction over the subject mat-

ter of the complaint. The statute under which those pro-

ceedings were taken provided that, in addition to the causes

of divorce therein specified, a divorce might be granted for

any other cause for which the court might deem it proper

that a divorce should be granted. The petition laid a proper

foundation for the decree. It also appears by the record that

the question of domicil was passed upon, and the petitioner

was adjudged to have been at the time of the filing of the

petition a bona fide resident of Indiana, and to have been

such for a year previous thereto. The decree is conclusive in

Indiana, and it is so here also. Cheever v. Wilson, 9 Wall.

108; Kinnier v. Kinnier, 45 N. Y. 535; Kirrigan v. Kirri-

gan, 2 McCarter 147.

In Shumway v. Stillman, 6 Wend. 447, the court said : "An
examination of the cases results in the establishment of the

following proposition : that the judgment of a court of gen-
eral jurisdiction in any state in the Union, is equally conclu-

sive upon the parties in all the other states, as in the state in

which it was rendered. This, however, is subject to two
qualifications: 1. If it appear by the record, that the de-
fendant was not served with process, and did not appear in

person or by attorney, such judgment is void; and 2, if it

appear by the record that the defendant appeared by attorney,

the defendant may disprove the authority of such attorney to

appear for him."
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In Vischer v. Viseher, 12 Barb. 640, Hand, J., said:;

" Whatever may be the rule in respect to divorces granted bj
the courts in other countries, I am inclined to the opinioQ

that a divorce granted by the courts of one of our sister states^

after appearance, or if the parties are domiciled there, after

personal service, there being no fraud or collusion, would be

conclusive here. And it may be doubted, in case of an ap-

pearance and litigation on the merits, whether the proof of

the domicile of the parties, or the lex loci contractus, or the

locus delicti, would affect the decree." But it is urged, that in

this case the proof is that the petition£r in the suit in Indi-

ana had not, in fact, been a bona fide resident of that state

for a year previous to filing the petition, and that therefore

the proceedings and decree of divorce were and are a fraud

upon the complainant, and upon the laws of this state. I

deem it unnecessary to express an opinion on the question-

whether the decree is conclusive on the subject of the domi-

cil of the petitioner, a point on which the courts have dif-

fered widely, for if it be not so, and the fraud be admitted^

the complainant in this cause was manifestly a party to it,

and cannot take advantage of it. Her letters alone, conclu-

sively show that she not only had knowledge of the institu-

tion, but also of the pendency and progress of the suit. They

show too, that she, notwithstanding her denial when testify-

ing as a witness in this cause, executed the warrant appointing

an attorney to appear for her, and did so, understandingly

and with deliberation. There is also other abundant proof

of these facts. It is no answer to suggest that she was induced

to execute that instrument by influence of her husband, for

she not only offers no proof on this score, but unequivocally

and persistently denies on oath that she executed that paper^

or any other paper authorizing an appearance for her, or had

any notice of the suit. There is, therefore, no room for such

a suggestion. But admitting the suggestion, there is no evi-

dence whatever of the husband's influence over her in this^

matter, though there is evidence warranting the conclusion-

that there was an agreement between them, arising out of his
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•determination to repudiate her for the conduct before alluded

to, and her desire to escape publicity in the proceeding, and

his willingness to spare her as much as possible, that a divorce

-should be applied for and obtained in Indiana. She lived

during all the time of the progress of those proceedings at

her husband's father's house, and was cognizant of the pend-

ency of the suit. During all that time, up to July 1st, 1868,

which was a few days after the divorce was decreed, she was

•supported by her husband there. She selected an attorney

from a list furnished her by her husband, and went with her

husband's father and her husband to a justice of the peace, in

Spencer, Massachusetts, and before him executed and acknowl-

edged the warrant of attorney. Nor will the fact that the

•divorce was thus obtained, avail her in this suit. The parties

to a collusive divorce are bound by it. Duchess of Kingston's

ease, 20 How. St. Tr. 355 ; Greene v. Greene, 2 Gi-ay 361

;

Kirrigan v. Kirrigan, supra.

There is still another consideration. I am satisfied from

the evidence that the parties to this suit were not residents of

this state when the suit in Indiana was commenced, nor at

any time during its progress, nor at the time when the decree

was made. No fraud on the law of this state, therefore, was

committed by those proceedings or that decree.

Further, the complainant returned to New Jersey in July,

1868, immediately after the divorce was granted. The
defendant, at about the same time, settled in Brooklyn. In

1870, he was married to the woman with whom, in the bill

•of complaint in this cause, the adultery is charged to have

been committed, and that alleged adultery is the connubial

intercourse between them. By her he has a child, the fruit

of their marriage. The complainant filed her bill in July,

1872, four years after the decree of divorce was made, and

over two years after her husband had contracted the second

marriage. No reason or excuse is given or appears for this

-delay in applying for relief against the proceedings of which

-she complains. In Singer v. Singe); 41 Barb. 139, on a

.motion to set aside a decree of divorce for collusion, the court
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said :
" Where the judgment of divorce has been acquiescetl

in for the period of several years, and the plaintiff lias again

been married, sofue better reason than the mere gratification

of personal feeling or the desire to obtain a further sum of

money from the plaintiff, should be made clearly to appear,

before the court would be warranted in granting such an ap-

plication. The grouai on which sucii an order would be

made, would be one of public policy, but no such reason

should suffice where, after the acquiescence of both the par-

ties in the judgment for three years, an innocent person has

been involved by marriage, and the opening of the judgment

would involve her in distress and perhaps disgrace. This

reason alone would be sufficient to justify me in denying the

motion if there were no other reasons for doing so, and leav-

ing the parties to the consequences of their own acts and.

agreements after the long delay that has taken place." Here

is a longer delay, wholly unexplained. The object of thi&

bill is obviously, merely alimony. Public policy does not

require the intervention of this court between these parties.

It rather forbids.

The plea is proved. The bill will therefore be dismissed

without costs.

Dillett v8. Kemble and others.*

1. Equity will not relieve a person from the effects of a mistake which

is the result of his culpable negligence.

2. Knowledge that a judgment was outstanding upon lands upon which

the owner, supposing them to be free from encumbrance, was erecting a

building in the sight of the person having such knowledge, and silence on

his part while the building was thus being erected, will not estop him from

enforcing execution upon that judgment in which he purchased an interest

after the building was sufficiently advanced to secure the amount due there-

on. Silence would not operate as an estoppel until he obtained an interest

in the judgment.

* Cited in Vom-his v. Murphy, 11 C. E. Gr. 435; Hayes v. Stiger, 2 Stew^

197 ; Cook V. Bodine, 3 Slew. 472.
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On final hearing on pleadings and proofs.

Mr. F. Voorhees and Mr. P. L. Voorhees, for complainant.

Mr. Ewan Merritt, for defendants.

The Chancellor.

One of the two points made in this cause, and which were

argued very elaborately before me, was passed upon by the late

Chancellor, as apj^ears by his opinion in Dillett v. Kemble, 8

C. E. Green 58. He there held that the complainant had no

title to relief on the ground of mistake. I fully concur in

tiiat opinion. The complainant's mistake was the result of

culpable negligence. He took the title to land he had pur-

chased, paid the consideration money, and built upon the

property, before he discovered tiiat it was subject to the lien

of the judgment, the payment of which the defendants were

seeking to enforce against it when the bill was filed. He
had, indeed, caused a search to be made for encumbrances,

but it did not extend to the records of the Supreme Court,

where the judgment in question was recorded. His excuse

for the (»mis.«^ion is that he did not know that there was such

a court as the Supreme Court in New Jersey. Ignorance of

the general laws of one's own country is presumed to be gross

negligence. Every man in this state will be presumed to know

of the existence of its judicial system, of the jurisdiction of its

courts, and of the effect and operation of their judgments and

decrees upon property. In this case the complainant was

aware of the importance of investigating the title, but from

want of full knowledge of the subject, and his omission to ob-

tain the information he needed, he failed to learn of the exist-

ence of the encumbrance in question. Equity will not assist a

man W'hose condition is attributable to his failure to exercise

that diligence which may be fairly expected from a reasonable

person. This rule has been applied where the negligence was

that of counsel. Where a purchaser was evicted by reason of a

defect of title which his counsel had overlooked, it was held
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that he had no claim in equity to be repaid the purcliase money.

See Wakemari v. Duchess of Rutland, 3 Ves. 233, 235.

The other point made is, that the holders of the judgment,

being aware of the fact that the complainant was building a

house on the land on whidi the judgment was a lien, inequi-

tably stood by, keeping silence as to the lien or existence of

the judgment until the complainant had expended a large

sum of money in the erection of the building, and then pro-

ceeded by execution to enforce their lien upon the premises.

The judgment appears to have been recovered by Allen and

McLaren against John Scott, the complainant's grantor, Jan-

uary 17th, 1868, for $576.03, and execution issued thereon

the same day to the sheriff of Burlington, by whom it was

returned with a levy on other premises than those conveyed to

the complainant. The premises so levied on, appear to have

been sold under a prior execution on a senior judgment

against Scott, and nothing M^as realized from them on the

Allen and McLaren judgment. Scott conveyed to the com-

plainant the lot on which the latter has built his hotel. May
16th, 1871. It was then vacant, and was sold to the com-

plainant for $50. Scott assured the complainant that it was

free from encumbrance. The complainant began to build.

May 20th, 1871, and completed the house about the 18th of

the following August. The defendant, Messmore, got an

assignment of McLaren's interest on the 6th of July of that

year. An alias ^cri facias de bonis ei terris was issued on the

judgment, July 29th, 1871, and levied on the property in

question on the 7th of August. Messmore testifies that when

he first heard of the existence of the Allen and McLaren judg-

ment, he thinks the cellar of the house was dug and the frame

up. Dillett says the mason began to wall the cellar on the

24th of May, and it took him about eight or nine days to do

it, and tliat the carpenters commenced on the 6th of June.

Messmore says that it was within two weeks after he first

learned of the existence of the judgment, that he purchased

McLaren's interest in it. The assignment is dated, and ap-

pears to have been executed, on the 6th of July. According



MAY TERM, 1874. 69

Dillett V. Kemble.

to his testimony, it was not a great while after the assignment

was made, that he informed Allen, who lived and did busi-

ness in the city of New York, tiiat the building was being

erected on the lot. He says it might have been within a

week. From this statement, the truth of which I see no

reason to doubt, the house had been so far constructed, when

Messmore acquired his interest in the judgment, that the im-

provement had added to the value of the property more than

the amount due on the judgment. It is admitted by Mess-

more that he knew of the building from about the time when

it was commenced, but he says he had no knowledge what-

ever of the existence of the Allen and McLaren judgment

•when the complainant began to build. If he had known of it,

and if, to go farther, he had contemplated purchasing it, or

an interest in it, with a view to getting payment out of the

property as improved by the complainant, I cannot see how
those facts can operate as an estoppel against him. His con-

duct may have been the dictate of malevolence. He may
have been actuated by a desire for revenge for a real or fan-

cied insult or injury, sustained at the hands of the complain-

ant. But, conceding these things, he was clearly, up to the

lime he obtained an interest in the judgment, in no situation

to be estopped by his silence.

He was, up to that time, certainly under no obligation to

inform the complainant of the existence of the judgment.

He was perfectly at liberty to buy the judgment, or an inter-

est in it, and there could be no equity between him and the

complainant up to the time when he purchased McLaren's

interest. He appears to have purchased it for $50, and he

seeks to compel payment of the judgment out of the com-

plainant's proj)erty. I would be glad to be able to relieve

the complainant in the premises, but I cannot do so consist-

ently with the rules of law or equity.

The injunction will be dissolved and the bill dismissed, but

without costs.
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De Luze vs. Bradbuey.

The purchaser of land subject to a continuous and apparent easement

takes it subject to the burthen of that easement, and will be restrained from'

doing any acts which will interfere with the benefit and enjoyment of the

easement to the full extent to which the party having a right thereto, who
has not parted with or impaired the same, was entitled at the time such

purchaser bought.

On final hearing on pleadings and proofs..

M7\ T. N. McCai-ter, for complainant.

Mr. J. W. Taylor, for defendant.

The Chancellor.

The bill in this action is filed by Alfred De Luze, a luna-

tic, by his guardian, to restrain the defendant, Adra E.

Bradbury, from drawing off from a certain well situated on

the land of the latter, any water, so as to interfere with,

impair, or diminish the sujiply of water which, prior to, and

at the time of, filing the bill, flowed therefrom to the house

of the complainant. It prays a decree establishing the right,

of the complainant to have that water flow from the well

referred to, through certain pipes and a tank or reservoir, all

of which are also on the defendant's land, to the complain-

ant's house, without diminution. The bill states that, on or

about the first of May, 1862, Henry Nason and his wife leased

to the complainant the premises now owned by him, situated

in the township of Montclair, in the county of Essex, for the

term of one year ; that the lease, which was by mdenture

under seal, contained, among other things, the following cov-

enants on the part of the lessors: "That, during the said,

term, there shall be a necessary supply of water in the said

house, through the water pipes now laid therein, and that

they, the said parties of the first part, will indemnify the said
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party of the second part against all damage to tlie said

dwelling-house that may be caused by defects in, or by th&

bursting or leaking of the said water pipes during the said

term, provided that, during the winter months, when said

house is unoccupied, they be allowed access thereto. And
that, in case the party of the second part, his heirs or assigns,

shall elect to purchase the said premises for the sum of $5000,

and shall on or before the first day of April, 1863, give written

notice of such election to the said parties of the first part,

their heirs or assigns, then the said parties of the first part,

their heirs or assigns will, on the first day of May, one

thousand eight hundred and sixty-three, upon receipt of the

said purchase money, by a good and sufficient deed, with full

covenants, convey the said premises to the said party of the

second part, his heirs or assigns, in fee simple, free from all

encumbrances except a mortgage for three thousand two

hundred and fifty dollars, to the trustees under the will of

Nathaniel Crane, deceased, which mortgage shall be assumed

by the purchaser in part payment of the purchase money

above mentioned, the said deed also to contain mutual cove-

nants, that Hillside avenue shall be continued the same width-

as on the north side of Mountain road, and upon a continua-

tion of the same course, half upon the premises above demised^

and half on the adjoining lands of the parties of the first

part." The bill further states, that prior to the execution of

the lease, the negotiations therefor were conducted on the

part of the complainant by his wife, and that, when she

examined the house with a view to hiring it for occupation

by the complainant's family, it was shown to her by Nason,

who was then the owner of it, and she found it fitted up with

a range, a boiler, and all the ordinary appliances for the use

of hot and cold water, and with stationary wash trays and

stationary wash bowls in all the bed rooms, with hot and cold

water running into all of them, and apparently in good order,,

and that among other inducements held out by Nason to her,,

to induce her to consent to hire the house for and on behalf

of the complainant, Nason assured her that the water with
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-which the house was supplied was pure mountain water from

a never-failing spring; and the complainant alleges that

t'he fact that the house was so supplied with hot and cold

water, and with all the appliances for its convenient use, and

that the house, which was new, was constructed for such

supply of water, tended greatly to induce him and his wife to

tlecide to make the contract for the house.

The bill further states, that afterwards, on or about the

date of the lease above mentioned, the complainant and his

family entered into the possession and occupation of the

premises and of tJie house thereon, which was a large and

commodious residence, and enjoyed them during the term of

the lease, or until the conveyance of the property by Nason to

the complainant, and during all that time, and up to the

making of that deed, the complainant and his family enjoyed

the use of a full supply of hot and cold water in and through

the house by means of a boiler, wash-tubs, wash-bowls and

other appliances erected in the house for the use of the water

there, and that the water was then conducted to the house by

means of an iron pipe leading from the house to a small tank

or reservoir, Avhich had been erected on other land of Nason

and his wife, or one of them, and located on an elevation on

the side of the road which runs by the house in a westerly or

northwesterly direction, to the top of Mount Prospect, and

sufficiently high to furnish head enough to force the water by

its own pressure, to the upper rooms of the house ; and the

tank or reservoir was supplied by earthen or tile pipes, which

led from it up the hill and on the side of the same road to

the spring or well, from which the water ran through these

pipes to tlie tank, and from there through iron pipes to the

house ; tiiat the works were constructed by Nason on his own

laud or land owned by him and his wife, at the time previous

to the execution of the lease when he and his wife or one of

them owned the premises leased to the complainant as well

as that on which the tank was erected and the pipes laid

;

that the works were constructed for the sole purpose of afford-

ing a lasting supply of water for the house, no other house
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deriving any supply therefrom, or having any connection with,

thera ; that on or about April 24th, 1863, Nason and his wife^

in pursuance and fu*lfillment of the covenant in the lease, con-

veyed the property to the complainant in fee simple ; that the

complainant and his family have occupied the house and

premises ever since, and that he is still seized of the premises

;

that on or about August 31st, 1864, Nason and his wife con-

veyed to William Graves a tract of land adjoining that

conveyed to the com|)lainant, which tract so conveyed to

Graves was the one on which were located the tank or reser-

voir, and the well or spring and the pipes which conducted

the water from the latter to the former ; that all of these

works were along the side of the highway and outside of the

fence whicli separated the Graves' lot from the road ; that in

the summer or fall of 1865, the earthen pipes which conducted

the water from the well or spring to the tank became

obstructed by roots of trees, and otherwise insuflScient, broken

and defective, so that the complainant's supply of water at

his house was diminished, and was in danger of being entirely

cut oiF, as it was also by the spring or well becoming filled

with earth or sand washed into it from the surface, and the

complainant, to insure a permanent supply of water to his

house, in the fall of 1865', and while Graves continued to own

the land conveyed to him by Nason and wife, with the full

knowledge of Graves and without objection or remonstrance

on his part, employed masons and laborers and took up the

earthen pipes between the well and tank, ana enlarged the

tank and laid it in cement, laid down an iron pipe from the

tank to the well and enlarged the well and dug it ten feet

deep, and laid all the works in a permanent and substantial

manner, so that from that time to the present, the complain-

ant and his family have enjoyed, by means of these works, a

full and abundant supply of water tiirough their house at all

times; that Graves afterwards, March 28th, 1867, conveyed

to William B. Bradbury, part of the land conveyed to him by

Nason and wife, including the premises on which the works

were erected ; that at the time of that conveyance, the tank
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:and well were in plain sight on the side of the road, and

that Bradbury, when he took his conveyance, knew that they

were on the land and were used for no other purpose than for

supplying the complainant's house with water ; that in the

month of January, 1868, Bradbury died, and by his will

devised the land so conveyed to him by Graves, to his wife

the defendant ; that she has caused a deep trench to be dug

on her land and through the fence which separates it from the

highway, to the bottom of the well from which the water is

now conducted to the tank, and is about to insert a pipe

Iherein at a point below the level of the pipe which leads

therefrom to the tank, to draw the water from the well upon

her own land, where she has constructed a reservoir to receive

it, the effect of which will be to divert entirely the water from

the tank, and deprive the complainant's house of its whole

supply of water.

The answer denies that the premises of the complainant at

or before the time of the conveyance thereof to him by Nason

and wife, w^ere supplied with water from the spring or well

now on the defendant's premises, and alleges that the defend-

ant has been informed and believes it to be true, that the

complainant's premises were then and until the conveyance

from Nason and wife to Graves, supplied with water only

from the spring or well on the north side of the road, on

other premises than those owned by the defendant ; and that

when Nason and his wife conveyed to the complainant his

premises, Nason proposed and offered to sell and convey to

the complainant, also the right to the use of tiie water from

that source, but the complainant refused to buy it and did

not do so, but received a verbal license to use the water until

Nason should want it, the complainant alleging as a reason

for not purchasing or acquiring the right, that the supply was

doubtful; that the complainant, finding a year or two after-

wards that the supply was very much diminished, abandoned

the spring and the supply therefrom, and dug a well on his

own premises from %vhich he procured a supply of water, but

being unable to force the water therefrom to all parts of his
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house, he obtained, as a matter of mere accommodation, a ver-

bal license or permission from Graves to procure a supply

from the spring or well on the defendant's premises, which

were then owned by Graves, but the license or permission was

only temporary and subject to revocation by Graves or his

representatives at any time; that whatever expense was

incurred by the complainant was voluntary and at his peril,

and with the full, explicit understanding and knowledge, that

the snpply might be discontinued at any time; that he

repeatedly endeavored to purchase from Graves, and after-

wards from Bradbury, the defendant's husband, the right to

draw water from the spring or well, but unsuccessfully, as

Graves and Bradbury deemed the spring or well a very

important and invaluable adjunct to the premises, and to be

kept perpetually and without diminution of the supply for

the use of their premises, and invariably and peremptorily

refused to sell or grant such rights for any period. The
answer further alleges that the defendant is informed and

believes it to be true, that her husband purchased the prem-

ises from Graves with the understanding and on the informa-

tion as well from the complainant as from Graves and Nason,

that the use, b^' the complainant, of the water from the well

on the premises, was not a matter of right nor claimed as

such, but was only temporary and by sufferance, and subject

to be discontinued and cut off at any moment without notice

or compensation. The defendant admits that she has taken

the measures in the bill mentioned to draw the water off

from the well or spring for her own purposes, and she alleges

that she has revoked the license to the complainant to use the

water, and claims that she has a right to do so.

The only question submitted is as to the existence of the

easement claimed in the bill of complaint. The evidence is

very contradictory. On the one hand, Mrs. De Luze swears

that the house, which was a new one and had never been

occupied, iiad, at the time of the execution of the lease, all

the appliances for the use of hot and cold water mentioned

in the bill ; that Nason represented that the water was from
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a never-failing spring, and came from the mountain, tlie pipes

being laid on the south side of the road in Union street, and

so into the cellar, and supplying the house; that there waa

uo danger of the failure of the supply, and that the head of

the spring was sufficient for a supply for another story in the

house. She says she hesitated to take the house, because

there was no other means of s.upplying water on the place

—

neither well nor cistern—but that the representations of

Nason above mentioned, induced her to do so. She has

resided there from the beginning of the term under the lease.

She says that the complainant, during the term, bought the

premises of Xason under the provision of the lease in that

behalf; that the water was not, during the first year, as

Xason had represented it; that the spring became muddy,

and the water did not run freely in the house ; that Xason,

on being told of it, said it only required that the pipes be laid

deeper, that they were only surface-laid, and promised to

have the matter attended to, and to have the pipes laid

deeper; that he had the lower ones laid deeper near the

house, from the gate to the reservoir, which was located about

midway between Mountain avenue and a road next west of

it, sometimes called the Eagle Rock road, on higher ground

than the ground on which the house stands ; that the reservoir

was supplied from a spring about one hundred and fifty to

two hundred feet further up the hill ; that the spring and

reservoir were on the south side of Union street, and that the

pipes, spring, and reservoir were all on the edge of the road,

on the outside of the enclosure. She testifies that after the

complainant purchased the property, he built a new reservoir

entirely, in the same place where the old one was; that he

laid the pipes deeper, and stoned up the spring, the occasion

af this being, that in the spring of the year the mud would

wash in and make the supply in the house muddy, and that

this work was done in 1863, 1864, and 1865, and was finished

in the fall of the last mentioned year. It appears that in

1864 the complainant dug a well on his premises. The
reason she gives for this is, that there was no other water on
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the place, than the mountain water. She says that, though

there was a connection between this well and the house, it

was only temporary, and while the improvements above re-

ferred to were being made to the reservoir. The complainant,

after he bought the property, built a stable on it—(there was

none on it when he purchased)—and built a cistern to supply-

it. Nason alleges that he constructetl the reservoir, wliich

appears to have been a tank of about seven feet square, for

the purpose of supplying the masons with water for building

the house ; that it depended entirely for its supply on a spring

on his land, on the north side of the road, the water from

which was conducted to it by an underground pipe, still

there. He says he agreed to keep the tank supplied with

water during the term of the lease, even thongh he had to

haul the water to it in carts. He states that during the term

the surface water brought mud with it into the pipe, and he

then dug a trench and laid tile pipe in it on the south side

of th« road running up the mountain, as the ground, being

wet, indicated that there might be water there ; that he found

no spring, but laid the pipe from ten to fifteen, and perhaps

twenty feet from the tank running up the mountain ; that

that pipe did not prove sufficient, and the pipe from the north

side of the road was still continued in place. He says that

just before the termination of the lease, the complainant

determined to buy the property, and that he proposed to him

to buy a water right, and make further improvements by way

of development for water, but the complainant declined ;
th-t

Nason told him he felt confident that a large supply of water

could be obtained, and the complainant declined to have any-

thing to do with it, because he had had so much trouble with

mud ; that the complainant then told him that he had decided

to put down a well, and supply his house from it by means

of a force pump, and thr.t Nason thereupon told the com-

plainant that he was welcome to take the tank and pipe

without charge until he got his well fixed, Nason reserving

the right to take up the pipe whenever he should want to

use it. That, he says, was the condition of things when he

Vol. X. E
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sold the property ; that afterwards the complainant dug the

well on his own premises, near his house; that he had to dig

about thirty feet for water, and found he could not force it

up from the well ; that he (Nason) continued to let the com-

plainant use the tank and pipe while he (Nason) owned the

property ; that the former came to him about the water every

little while, complaining that it was so muddy it could not

be used, and hcstill offered to sell the complainant a water-

right on the north side, and to make further developments

up the mountain, to see if they could not get water, but the

complainant still refused, because the water was so bad after

a rain ; that, after Nason had sold to Graves, the complainant

took up the tile pipe on the south side in repairing, and found

it was broken, and that there was no water there, and after-

wards came to Nason for advice as to what lie should do

about water, and asked whether he would not look after it,

if the comi)lainant should dig further up the mountain in

hopes of fintling a spring with more water ; that Nason told him

that he thought he would find water if he would dig further up

the mountain, and deeper, going deep enough to avoid surface

water, and that he, Nason, told him if he would get Graves'

permission he would superintend the work for him with plea-

sure, without charge, the complainant being unable, on ac-

count of his business in New York, to attend to it; tiiat

afterwards the complainant came to him and told him he had

got Graves' consent, aud_ thereupon Nason proceeded to the

work he had j)romised to superintend. He says they com-

menced digging from the terminus of the tile pipe on the

south side of the road, and from thence up the mountain

;

that they must have dug over a hundred feet up the moun-

tain above the terminus of the tile pipe; that they came into

more water there ; that they struck a vein among the rocks

up there v, here there was more water; he thinks it must have

been tw ..ve feet undtr ground, and then the well was walled

up and connected with the tank by an iron pipe furnished by

the complainant, for whom and at whose expense all this work
was done. This witness swears there was no well there, nor
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any excavation, nor anything else which served the purpose

of a reservoir to collect the water and discharge it through

the tile pipe, till after Mr. Graves bought the property
;
that

though before that time he did lay tile pipe up the mountain,

on the south side, in the hope of finding water, he was

stopped, he thinks, by a rock. He subsequently describes

this in a somewhat different way. On his cross-examination

he says the tile pipe laid by him on the south side of the road

terminated among some stones, part of an old stone fence that

had been along the road there and had been thrown into the

gully on that side of the road. Mr. Graves testifies, that

finding the workmen of the complainant engaged in repairing

the tank, and making the improvements above referred to, he

directed them to inform the complainant that he objected to

it, and desired to see him on the subject; that this Jed to an

interview between them, which appears to have resulted in

Mr. Graves threatening to stop the complainant in the work

if the latter should insist on any right on the south side of

the street. He says that after considerable conversation the

complainant said he did not want any trouble in relation to

the matter ; that he would like to get permission to go on

with the improvements and finish them ; that Graves told

him he was at perfect liberty to go on and improve and use

the water until he wanted to make other use of it. Graves

says the complainant " wanted to buy it, at least he wanted a

price put. upon it," and that he. Graves, declined to dispose

of it unless he disposed at the same time of the lot adjoining

inside of it, between Graves' residence and the road. He

says the complainant based his claim on the fact that the tank

and pipes were in the highway, to which, he insisted, he had

as much right as Graves. He further says that he. Graves,

suggested that the complainant had no right to have the tank

there, and the latter thought he had such right, because it ex-

isted when he bought his property. Graves adds that the

complainant did not insist on any other right. He also says,

in answer to the question whether the complainant claimed

a right to draw from the south side because of the tile having
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been laid above the tank, " he claimed everything as it ex-

isted when he made the purchase." The witness adds that

he, himself, did not know there was any tile there, and that

that question was not raised at all. It appears from Graves'

testimony that the complainant insisted on his right to the

water from the north side of the road also, as part of his

purchase from Nason.

The evidence of Nason seems to me to be open to the

charge of disingenuousness in some respects. For instance^

he seems unwilling to give a direct answer to the question

whether he did not tell Mrs. De Luze, while the lease was a.

subject of negotiation, that the house had a full supply of

mouutiiin water from a never-failing spring. His statement

as to the tank is liable to the same criticism. He says it was

a box, an old second-hand box which he put in for a tank..

He admits, however, that it was in fact a second-hand box

tank which had been used for water in a cottage he had

bought. His statement that he provided for bringing the

Avater to the house merely for tlie use of the masons in build-

ing, does not seem to be entitled to credit in view of the pro-

vision of the lease in respect to water, and the various

conveniences he had put in the house, the use of which

depended entirely on the supply from the tank, from which

the water was conducted to the house, not by tile pipe, or

any temporary conduit, but by an iron pipe, by which it was

brought into the cellar. There is a discrepancy between his

statement that he declined to superintend the work of re-

pairing and improving the works until Graves' consent had

been obtained, and the evidence of Graves, that he knew

nothing of the work until after it had been commenced.

Nason expressly swears that there was nothing at or beyond

the end of the tile pipe to collect the water, that is, he denies,

and that is the drift of all his testimony on that head,

that there was any well or receptacle for the collection

of water for the supply of the tank, in whole or in part,

on the south side of the road, until one was made, as

he supposed with Graves' consent, under his supervision



MAY TERM, 1874. 81

De Luze v. Bradbury.

for the complainant, after Nason had sold to Graves. It is

an important question in this cause, whether the fact is, on

this point, as Nason swears, or whether it is as Mrs. De Luze

testifies. It seems not difficult to determine which of these

two witnesses is entitled to confidence in this particular, for

Mr. Nason is not only not corroborated in his testimony on

this subject by any witnesses, but is contradicted by several

entirely disinterested persons. He sold to Graves on or about

August 31st, 1864. James Hillary swears that he worked

for the complainant, from about May, 1863, for over five

years, as gardener, groom, &c. ; that when he came there, the

house was supplied with water from the same reservoir as at

present ; that the water was carried from the upper tank to

the lower by earthen pipes ; that the upper tank was a small,

round thing, level with the road, that one would hardly no-

tice whether there was a spring in it ; that it was stoned up

;

that he assisted in rebuilding the tanks ; that it was done in

1864, and finished in 1865, as near as he can recollect; that

the first work he went at, was taking up the earthen pipe

from the lower tank to the u[)per one ; that he took it out

himself; that it connected the one with the other ; that they

then sank the drain about twelve feet deep at one end, and

about four feet at the other, and then tiiere was a two-inch

iron pipe put down from the upper reservoir to the lower;

that the uj)per reservoir was taken up, and built new and

larger ; that it was built of brick and stone, and that while

this was being done Mr. Graves owned the property now
owned by the defendant on the south side of the street, and

was present and saw the work going on, but made no objec-

tion to it to the witness' knowledge. James Bacron, who
took the contract for painting the complainant's house when

it was built, and worked at the job, testifies that there was,

wlien he was so engaged, a smail basin on the north side of

the road from which the tank was supplied ; that he fre-

quently heard Mr. Nason talk about that water supplying the

house, and the witness doubted very much whether there was

-a sufficient supply from the tank for the house ; that he heard
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Mr. Nason frequently say there would be a sufficient supply

of water; that the witness told him he thought there would

be a better supply if he would bring the water from the other

spring, from the premises now owned by the defendant ; that

Mr. Nason said he did not want to do that, because there was

supply enough ; that the witness then told him that if he

would dig from the tank up to the corner of the road, (that is

where the v.-ell in question is,) he thought he would find

water enough, for that ground was always wet and muddy,

at all seasons of the year ; that Mr. Nason soon set to work

to digging, and soon got a supply of water, but did not dig

very deep ; that he dug from the tank to the place where the

well in question is, and then carried the water from the well

to the tank ; that there was considerable fall from the well to

the tank then, and that this was in 1861. Michael Higgins,

a stone mason, testifies that he worked at the improvement

and repair of the water works referred to by Nason as hav-

ing been done under his supervision at the expense of the

complainant ; that they took up the old wooden tank and

built a brick one, and stoned up the well ; that there was a

little well there before, and the pipes, (which he thinks were

old earthen pipes,) were laid from the well to the tank ; that

the complainant sunk the well deeper and stoned it up ; that

the well was near the bend of the road, on the same side a^

the tank ; that he built the foundation of the complninant's

house, and then the tank was supplied from a little basin on

the north side of the road, afterwards from the well at the

corner. He says he thinks this change was made before

Graves' house was built. George Speer, the mason who had

chisrge of the work, and who finished the conii'lninnnt's

house fr.r Nason, testifies that when the comj)lp.iti!ir.t bought

the house, it was supplied with water by a tank up the side

of tiie hill ; that the lardv was supplied first wiien he worked

at the house, by a tub on the other side of the ;-ti-<('i, and

afterwards Nason built another tank further up the hill,

which supplied the former. He identifies the ))lace of the

well as the location of the upper tank. Thomas De Witt
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worked also on the repair and improvement of the water

works. He says his work was opening the old line to receive

the stream ; that the water got into tlie old wooden taidc, on

the same line it does now ; that the water was conveyed to it

in earthen tiles and stone from the upper tank, on the same

side of the road ; that he helped dig up the old tile pipe, and

that it led from the new reservoir to the upper tank, right

alongside of the road. He says a man named Smith rebuilt

the upper tank, dug it deeper and stoned it up. These wit-

nt'sses all testify to the fact that there was a well, reservoir,

or tank, a receptacle to gather water for the .siipj)ly of the

lower tank, at the place where the well is at present, before

the complainant made the repairs and improvements which

Nason superintended for him. Bacron, Hillary, and Speer,

all testify that it was there before Nason sold to Graves,

Both Bacron and Speer testify that it M'as there as a means of

supply to the tank when the complaiuiint bought the house.

Bacron swears that Nason was concerned as to whether the

source on the north side would be sufficient to supply the

house, and on Bacron's suggestion, the additional supply from

the well on the south side -was obtained. In this connection,

it may be added that IVfrs. De Luze swears that Nason told

her when she took the house, that the spring was located on

the south side of the road. The complainant, being now a

lunatic, is incapacitated from testifying. There was no one

present at the conversation between him and Mr. Graves,

The permanent character of the rei)airs and improvement

done to the works by the complainant, does not indicate that

he understood that he was exercising a privilege to be enjoyed

merely by sufferance, and held only at the will of Mr. Graves

and his representatives. I do not think the evidence is such

as to warrant me in holding that the complaimint is estopped

by this conversation, or his acts immediately subsequent to

it, from setting up the claim on which he now insists. A
witness named Bigelow, testifies to a conversation between the

compla-'nant and Mr. Bradbury, in which the former urged

the latter to sell him a spring. The testimony of this witness
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is deprived of much of its weight and significance by the

fact that he then was, and still is, somewhat deaf; and besides,

it seems quite apparent that tlie spring to which the conver-

sation had reference, was the one on Bradbury's land of

which Bacron spoke when he advised Xason to have recourse

to it for a better supply for the complainant's house, then

owned by Nason.

The weight of the evidence is, that the house was supplied

with water from the lower tank when the complainant

bought, and also when he leased the premises; that the tank

was then fed by the spring on the north side of the road, and

also by the well on the south side. Nason, when he sold to

the complainant, owned the premises subsequently sold to

Graves. When he sold to Graves, they were subject to the

burthen of the easement claimed by the complainant in this

suit, and are so still. The easement was continuous and ap-

parent, and the defendant holds her land subject to it. The

complainant is entitled to the relief he seeks. Seymour v.

Lewis, 2 Beas. 439. The injunction, therefore, will be made

perpetual. The complainant is entitled to costs.

Feaas and others vs. Baelemext and others.

"Where the conduct of a party sought to be attached for a violation of

an injunction, is literally a breach of the injunction, but not so in spirit,

and it clearly appears that there was not only no intention to disregard the

injunction, but a supposition that his action would receive the approbation

of the court, he will not be adjudged guilty of contempt.

On motion to dissolve injunction, and counter motion for

an attachment for breach of injunction

Mr. S. H. Grey, for complainants.

J/r. R. S, Jenkins, for defendants.
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The Chancellor.

In 1855, "Washington Lodge Number Five, Ancient

Order of Good Fellows, Camden, N. J.," a benevolent society,

was incorporated nnder the " act to incorporate benevolent

and charitable associations." On the 18th of November,

1873, it had ninety-three members, and a fund of about S1600,

besides other appropriate personal property. On that day,

fifty-three membei's of the society assembled, in the lodge

room, pursuant to a special notice given by certain of the

members, including all the officers, who were desirous of dis-

solving their connection with the Grand Lodge of the Order,

and of joining another order called "The Independent Order

of Good Fellows." By a vote of 40 to 13, a resolution was

adopted, declaring that the lodge and the members thereof

^vould not recognize the authority of the Grand Lodge of the

Ancient Order of Good Fellows, or continue to act under the

charter and constitution they had received therefrom. A by-

law of the lodge, then and still in force, j)rovided that the

lodge should not be dissolved so long as seven members were

willing to continue it. The complainants being of those who

were opposed to the action indicated by the resolution, and

being reasonably apprehensive of a perversion of the trust

funds and ()roperty of the society, filed their bill on the 23d

of December following, for an injunction to restrain the

<lefendants, the officers of the lodge, from the threatened

abuse of their trust. An injunction was issued. By it the

defendants were enjoined from (among other things,) using, or

suifering or permitting to be used, any of the regalia or books

of the lodge. It appears by the answer of the defendants,

that on the 13th of January, 1874, at a meeting of the lodge

duly convened, a resolution to which all the defendants

assented, was passed, recoasidering and rescinding the resolu-

tion of the 18th of November. It recited that resolution, and

t-hat upon consideration, the action thereby resolved upon

was deemed ill-advised, unconstitutional and illegal. At this

meeting, the defendants wore their regalia and used the books

of the lodge. The injunction had previously been duly
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served on them. Motion is now made for an attachment

against them for contempt in violating the injunction by this

conduct. The defendants on their part, move for a dissolu-

tion of the injunction upon their answer.

First, as to the motion for an attachment. The conduct

complained of, though literally a breach of the injtmction,

was not so in spirit. The defendants appear to have acted

under the advice of counsel in rescinding the obnoxious resolu-

tion. Under the regulations of the society, it was nece&sary

to the exercise of the privilege of voting that the member be

clad in his regalia. The defendants, who are all foreigners,

understood the advice of their counsel to cover this point.

I see no evidence of any intention on their part to disregard

the injunction. On the contrary, they undoubtedly supposed

that their action would receive the approbation of the court.

I cannot, under the circumstances, adjudge them guilty of

contempt.

As to the dissolution of the injunction. The bill charges

and the answer admits, that the resolution on the 18th of

November, was ineffectual for the purpose for which it was

intended; that the lodge could not be dissolved so long as

seven members were willing to continue its existence, and

that those who favored that resolution were a minority of the

members, forty out of ninety-three, while the majority were

opposed to it. The defendants disclaim all intention of prose-

cuting the design by which that resolution was prompted,

and declare their willingness to recognize and obey, and that

they do recognize and obey the authority of the Grand Lodge

in all things lawful, and they declare also their willingness

to conform to the rules, usages and ritual of the society, and to

its charter and constitution. The effect of the restraint which

for the protection of the trust fund and property it was neces-

sary to impose upon the defendants, is to put a stop to the

operations of the society and thus to deprive its members of

the participation in its funds, the sick dues and burial allow-

ances, to which they may be entitled. The injunction should

now be modified. The interdict which prevents the defend-
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ants from exercising any control over the funds and property

should be removed, and they should be permitted to resume

the discharge of their official functions under the charter and

constitution.

Both motions are denied, but without costs.

Coggill vs. The INIillburn Land Company and others.

1. A mortgagor will not be permitted to commit waste upon the mort-

gaged premises to the extent of rendering them an insufScient security for

the mortgaged debt.

2. No authority to commit waste upon mortgaged premises will be im-
plied from the object for which the property was purchased nor from the

price agreed to be paid.

On motion to dissolve injunction, on bill and answer, and
affidavits annexed thereto, respectively.

Mr. Joseph C. Potts, for the motion.

Mr. F. H. Teese, contra.

The Chancellor.

The bill is filed by a mortgagee to restrain the defendants,

the Millburn Land Company, the owners of the equity of

redemption, and John S. Reeve, Henry C. Agens, and

Nathaniel Bonnell, to whom the company have sold wood
standing on the [iroperty, from committing waste on certain

mortgaged premises in the township of Millburn, in the

county of Essex. The complainaiu's mortgage was given to

her by William H. Potts, on or about February 27th, 1873,

to secure the payment, (with interest,) of $100,000 of the

purchase money, ($119,000,) of those premises, on the sale

thereof by her to him at that time. The principal was
payable in installments—$25,000 on the 1st of December,

1877, ^30,000 on the 1st of December, 1878, and the balance,.



88 CASES IN CHANCERY.

Coggill V. Millburn Land Company.

$45,000, on the first of December, 1879. The mortgage con-

tained a covenant that in case of default in the payment of

any installment of principal or interest, for ninety days,

the whole principal remaining unpaid should, at tlie option

of the complainant or her legal representatives, be immedi-

ately due and payable. The mortgagor conveyed his interest

in the premises, subject to the mortgage, which was computed

as part of the consideration of that conveyance, to the Mill-

burn Land Company, by deed of even date with that instru-

ment. The bill alleges that neither the company nor Potts

is possessed of sufficient property, exclusive of the mort-

gaged premises, to pay the mortgage, and that the complain-

ant is therefore obliged to look to the mortgage for payment

•of the money secured thereby. It further states that the

j)reraises are a scanty and slender security for the payment of

that money ; that they consist of unimproved land with a large

amount of valuable trees and timber standing thereon, which

cannot be cut down without greatly din inishingtiie complain-

ant's security, and that the premises being, as she believes,

barely sufficient for the payment of the mortgage debt and

interest, any waste or destruction of them by removing the trees

and timber would occasion tlie complainant t-he loss of part of

her debt. I.t further states that the company has sold to the

other defendants all the timber and trees growing on the

premises, and that at the time of the filing of the bill the

latter had begun to cut down the trees, and were thus com-

mitting waste, and that they had then already removed from

the premises a considerable amount of timber cut therefrom,

and would, unless restrained, continue the waste. The bill

was duly verified. On the filing thereof an injunction was

issued, j)ursuant to its prayer. The company alone answered.

The defence set up is that the premises were purchased at a

very high price; that the land is of a poor quality for farm-

ing })urposes and has not been under cultivation for many

jears on account of its sterile character; that a portion of it

is overgrown with wood, and a much larger part is covered

with bushes and underbrush, presenting an unsightly appear-
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ance and greatly interfering with passage on foot or other-

wise in and across it; that the true value of the land consists

in its high situation and its undulating surface, the view it

commands, and its proximity to New York, and to facilities

for travel to that city; that estimating the land, for these

reasons, to be valuable for villa sites, the company purchased

it nominally from Potts, but really from the complainant,,

for what they regard as the large price of $119,000, and paid

$19,000 in cash on account of it on the delivery of the deed,,

securing the balance by the mortgage.

The company "aver and so charge the truth to be," that

the complainant well knew, that neither the company nor

Potts purchased the property because of the wood on it, or

for farming purposes, but solely for the purpose of laying out

roads through it, removing the underbrush, cutting off the

wood wherever it interfered with the making of roads or with

the outlook or prospect, or in any wise detracted from the

proper improvement of the land for villa sites, with lawns

and customary improvements; that, in the prosecution of the

purposes for which they purchased the land, they have pro-

jected roads and avenues upon a portion of the property, and

are further engaged in making plans for such improvements;

that the peculiarity of the land, its beautiful rolling character,^

requires much skill in the work, and the company have found

it necessary to remove the underbrush and so much of the-

woods as interferes with the outlook and prevents the real

beauty of the place from being seen and appreciated ; that

they are doing this work preparatory to bringing the prop-

erty in whole or in part into the market, during this spring

and the next summer; that the timber on the land is not of

heavy growth or of great size or value; that about half of it

is only fit for fire-wood, consisting of oak, birch, gum, maple

and pine ; that there are some chestnut trees from seven to

twelve inches in diameter, which are the trees of the greatest

value, being fit for rails, })osts, and ties, and that the whole

value of these does not exceed $1000 ; that for the purpose of

clearing the grounds so as to prepare them for the sale the
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company contemplate, they have contracted with the other

defendants to cut off such of the wotxl and underbrush as is

necessary for that object ; that the contract does not embrace

a]\ the timber and trees, but expressly reserves such trees,

large or small, as have good tops, for shade trees. The com-

pany by their answer further say, that by }>reserving the trees

suitable for shade and ornament, and removing all others,

with the underbrush, that interfere with the laving out of

roads and avenues proper for the due development of the

property, and by removing all impediments to getting the

knolls into grass for lawns, and by clearing away the obstruc-

tions to the prospect from the land, the company are greatly

enhancing the value of the pro])erty and not committing any

waste thereon, but are, in fact, applyii'g the laud to the uses

and solely to the uses contemplated by both them and the

complainant when the company became the purchasers of the

property. By the contract, a copy of which is annexed to the

ansv.er, the company sold to the other defendants for 31650,

to be paid to the former, all the wood standing on the prop-

erty, excepting such trees, large and small, as have good tops,

for shade trees, such trees to be indentified bv being; marked

with white paint before the cutting begins. The allegations

of the i)ill, as to the want of pecuniary responsibility of

AVilliaiu H. Potts and the company, are not denied. From
the affidavits appended to the answer, it appears that the land

has no value for agricultural purposes, and that it is a scant

securitv for the monev secured bv the mortgage. The mort-

gagor in possession of mortgaged premises, though he may
exercise all acts of ownership, even to the extent of committing

waste which does not impair the security, will nevertheless,

even though the debt be not yet due, be restrained from such

unauthorized acts as depreciate the value of the premises and

render the security insufficient. The motion to dissolve the

injunction in this case, is based on what may be characterized

as a claim of license by implication, a claim of implied

authority to adapt the premises to the purposes for which

they were purchased. Both parties agree that the land in its
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present condition is by no means a sufficient security for the

mortgage debt. It is not claimed that the complainant has

ever expressly authorized the company to cut down the trees,

but the latter insist that inasmuch as the complainant was not

only cognizant of the purposes for which the premises were

p-urchased by them, but sold the j)roperty for those purposes,

at what they regard as an exorbitant price, it is inequitable

to restrain them from adapting the land to the objects con-

templated by both parties in the purchase and sale. The
evidence on this head is very unsatisfactory. It consists

rather of the statement of the view of the company in making

the purchase (which they say, though nominally made by

William H. Potts, was in fact made by them through

him,) and of deductions to be drawn from the character

of the land and the price paid for it, and the objects

of the company, (which appear to have been to buy and

dispose of this property,) than of proof of license. The
evidence consists of the affidavit of William H. Potts,

who swears that he negotiated the purchase, that the com-

plainant was represented by Henry M. Coggill, and that

in the conversation with the latter, it was distinctly un-

derstood that the object of the purchasers was to suitably

prepare the hinds for villa sites, and to bring them into

market and sell them as such ; and of the affidavit of Benjamin

C. Potts, to the eflect that by the request of Henry M. Cog-

gill, who, he says, was acting as agent for the complainant,

he called the attention of William H. Potts to the property,

with a view to the purchase of it by the latter ; tiiat on behalf

of Henry M. Coggill, he represented the value of the land

to consist mainly in its rolling character, suitable for building

sites for cottages and villas, and peculiarly adapted to land-

scape gardening and improvements of like character, and in

its proximity to New York by means of the Morris and Es-

sex railroad running through i.t, and also by means of the

West Line railroad when it should be completed, and that

Henry M. Coggill well knew it to be the purpose of the

company to improve the lands and sell them in small lots
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for villa sites, at the time he offered them for sale to the-

deponeut. Apart from the fact that the agency of Henry

M. Coggill to contract for or hind the complainant, is not

established, there is in all this, no evidence of any license.

Xo authority to commit waste upon the premises will be

implied from the object for which the property was purchased

by the company, nor from the price agreed to be paid. The

case of Brick v. Getsingei; 1 Haht. Ch. 391, is in some

respects in point. There the mortgaged premises were glass-

works and outlying laud, about three thousand acres, mainly

woodland, bought for use in connection with the works to

supply them with fuel. About three hundred acres of the

wood and timber laud had been over-run with fire, which

greatly injured and destroyed the growing wood, and the de-

fendants, when enjoined, were engaged in cutting down this

wood. They had cut the wood off about twenty-four acres,

and were using it for the ordinary purposes cf the glass-works,

and were not, as they insisted, committing any wa?-te, the

burnt wood being unfit for market and for any other purpose

than that to which they were applying it. And they allege,

that if it had been left standing till a second summer, it

would iiave been worthless for any purpose. The defendants

further stated, that it was of tlie greatest importance to the

property and its owners, with reference to the rest of the

wood, that this wood should be cut without delay, and that,

at the time the mortgage was given, the premises were used

for tlie purposes of a glass-factory ; that the glass-works were

then on the property, and were in operation when the mort-

gage was made, and had been in operation before that time, and

that the mortgage was taken with the express understanding

and knowledge that the mortgaged premises were then used,

and would continue to be used for making glass. They dis-

claimed any desire or intention to injure the complainant's

security, but professed to be desirous of prosecuting their legiti-

mate business in the ordinary way, and offered, rather than

suffer the loss and inconvenience that must result to them from

the continuance of the injunction, to give, under the direc-
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tion of the court, undoubted security for the payment of such

sum as, on a fair and proper adjustment, might appear to be

due on the complainant's mortgage. In disposing of the

motion to dissolve the injunction, the Chancellor said :
" If a

large proportion in value of pine woodland mortgaged be

burnt over, and it be proper, to save the wood and for the

benefit of the land, that the burnt wood be cut off, the

lands themselves being wortii but little without wood on

them, it would be right that the wood so burned and cut

should be applied toward the mortgage ; " and he deemed it

just that the court should avail itself, as terms on which the

injunction should be dissolved, of the defendant's offer of

security, so far as to direct that security be given by them for

an amount equal to the value of the burned wood they pro-

posed to cut. In the present case the company have sold the

wood and timber for the sum of $1650, (which may be much

less than its real value,) payable to them, and which, for

aught that appears to the contrary, they intend to apply to

their own use. This they ought not to be permitted to do.

On the case as made by the pleadings and affidavits, I am not

willing to grant the motion to dissolve. There is an addi-

tional reason for refusal. It appears that since the issuing of

the injunction the complainant has filed her bill in this court

to foreclose her mortgage, alleging that interest is in arrear,

and that default having continued for the time in that behalf

fixed in the mortgage, she has exercised the option given her

in that instrument, and that the whole of the principal has

thus become due.

The motion is denied, with costs.

McDowell's Executors vs. Fisher and wife.

Bill to foreclose a mortgage given as security for money that might be

advanced, dismissed ; no money having been advanced under the arrange-

ment from which it originated.

Vol. X. F
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McDowell's Executors v. Fisher.

On final hearing on pleadings and proofs.

Mr. S. M. Schanck, for complainants.

3Ir. James Wilson, for defendants.

The Chancellor.

This is a suit to foreclose a mortgage given by the defend-

ants to George McDowell, dated May 22d, 1868, on land in

Middlesex, to secure the payment (according to its terms) of

$3000, on or before the 1st of April, 1869, with interest.

McDowell died in 1872. The complainants, his executors,

filed tlie bill in 1873, alleging that the mortgage was given

to secure an indebtedness of $3000 due from Fisher to

McDowell when the mortgage was executed. The answer,

which, according to the requirement of the bill in that respect,

is under oath, states that the mortgage was made merely as

security for advances of money which Fisher and McDowell

contemplated that the latter, who was Fisher's father-in-law,

might thereafter make to him, should it prove to be necessary,

to aid him in extricating himself from certain pecuniary diffi-

culties in which he was then involved through making or

endorsing notes for his brother-in-law's accommodation. The

proof is clear that such was the real character of the instru-

ment, and that no money was ever advanced upon it under

the arrangement from which it originated. The testator

ought to have given it up to be canceled. Only a few months

before his death, he bade the person who drew his will bear

it in mind that the mortgage had been given merely to secure

advances which had not been made, and in the conversation

he spoke about haviug it canceled. The executors do not

appear to have been cognizant of the circumstances under

which the mortgage was made, and their action in filing the

bill seems to have been entirely bona fide.

The bill must be dismissed, with costs, to be paid out of

the estate.
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Grode vs. Van Valen.

1. Land charged with the payment of legacies and interest thereon,

when the testator clearly intended that the charge should be a continuing

and subsisting security for the payment thereof, cannot be relieved from

such charge by the paj^ment by the devisee of the full amount of the lega-

cies to the executors.

2. The lien of a legacy charged on land cannot be divested except by

an actual payment or release, or by a decree in a suit in which each lega-

tee, or his personal representative, is a party.

Oil final hearing on bill and answer.

Messrs. L. and A. Zabrishie, for complainant.

Mr. AcJcerson, for defendant.

The Chancellor.

The bill is filed to compel specific performance of a contract

for the purchase, by the defendant from the complainant, of

land in Bergen county. The complainant is the owner of the

premises under a deed from George Berry to him. George

Berry derived his title under the will of his father, John P.

Berry, who, according to the statement of the bill, after

devising all his lands to George, bequeathed to another son,

Philip, $200, to be paid within two years after the death of

the testator's wife, and gave to each of his four daughters the

interest for life of $400, (to commence within two years from

the death of his wife, and to be paid annually,) the principal

sum to be paid to her legal representatives on her death. He
then charged the land with the payment of those legacies and

interest, and appointed George, and Michael Van Winkle

his executors. The testator's widow died on the 5th of

August, 1860. On or about the 10th of October, 1863,

Greorge, in order to relieve his land from the charge, paid to

the executor the full amount of the several legacies. April
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1st, 1868, he sold and conv-eyed in fee part of the devised'

premises to the complainant, who, about five years afterwards,,

agreed to sell part of it free from all encumbrance, to the

defendant, who on his part agreed to purchase it.

The answer admits all the material statements of the bill^

and alleges that the defendant refuses to fulfill his contract,

merely from apprehension that the legacies may still be a

charge on the land. The only question for consideration is,,

whether the legacies have been paid or not. The complainant

insists that the payment to the executors discharged the land

absolutely and forever, inasmuch as, by the settled rule, land,

so charged, when once it has borne its burden, shall not be

again subjected to it. But the question here is, wiiether the

land has indeed borne the burden. That the testator did not

intend tiiat the laud should be thus discharged, is evident^

No trust is imposed upon the executors, nor any direction

given to them, in reference to these legacies. It seems cleaf,

too, that the testator intended that the charge of the legacies

to his daughters and their legal representatives, should be a

continuing and subsisting security for the payment thereof^

for he expressly charges the land not only with the payment

of the legacies, but with the interest thereon. He, of course,

contemplated the possibility, and perhaps probability, that

the lives of his daughters would last for many years after the

death of his wife. It would, I am satisfied, defeat his inten-

tion, to hold that the principal, with the accrued interest, of

the legacies to the daughters and their legal representatives,,

might, at any time after the death of his wife, be paid over to

his executors in discharge of the land, and thus release the

security he had by his will provided for the payment of those

legacies. It does not appear, nor is it material under the

view I take of the subject, liow the money was paid to the

executors ; whether the liability of George Berry's co-execu-

tor to the legatees was secured, or whether George Berry

alone, merely in some way acknowledged his responsibility

for the legacies in discharge of the lien. The transaction,

whatever it was, was, so far as the case shows, between him
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:and his co-executor alone. It does not appear that any of

the legatees were consulted. It would, of course, be impos-

sible to consult all who might be in interest, for, until the

death of the daughters, it cannot be known who will be their

legal representatives.

The transaction in respect to the payment to the executors

-seems liable to the same objection as the transaction of a simi-

lar character, which was under consideration in Terhune v.

CoUon, 2 Stockt. 21, where it was held that a devisee of land

charged with the payment of a legacy, and who was also the

executor, could not discharge the land by payment of the

legacy to himself as executor. That was not regarded as

payment. The lien of a legacy charged on land cannot be

divested, except by an actual payment or release, or by a

decree in a suit in which each legatee, or his or her personal

representative, is a party. Jenkins v. Fryer, 4 Faige 47, 50

;

Schanck v. Arrowsmithy 1 Stockt 314.

In Terhune v. Colton, the court said :
" The will directed

that the legacy should be invested and the interest appropri-

ated for the benefit of the legatees ; and it secured the payment

of the legacy by making it a lien upon the land. Could

John C. Schanck (tiie executor) discharge the land by simply

charging the legacy to himself as executor? If he could, the

land was no security for the legacy, and the legatees had

nothing better than the mere personal security of the executor.

The will makes the legacy a lien upon the land until it is

actually paid." As to all these legacies, the rule forbids the

discharge of the lien on the land by payment to the executors,

except pursuant to authority of the legatees. It does not

appear that any of them directed or consented to such

payment. Of course, as to the legacies to the legal repre-

sentatives of the daughters, no consent or direction could be

given. The general rule on the subject is stated by Lord

Lyndhurst, in Johnson v. Kennett, b M. & K. 624, 630.

He there said :
" The general rule, as to which there is no dis-

pute, is this : Where legacies alone are charged, the purchasers

of the real estate are bound to see to the application of the
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purchase money. Where debts are charged generally, or

where debts and legacies are charged generally, the purchasers

of the real estate are not bound to see to the application of

the purchase money."

In Horn v. Ho/n, 2 aS^. & S. 448, where a trader devised

his estates subject to the payment of legacies, it was con-

tended, that as the real estate of a trader was, by 47 Geo. 3, c.

74, (repealed and re-enacted by 1 Will. 4, c. 47,) subject to

debts generally, the purchaser was discharged from the obli-

gation of seeing that his money was applied in payment of

the legacies, as he would have been if the estate had been

charged by the testator with the payment of his debts. Sir

J. Leach, V. C, however, held that the statute made no dif-

ference in this respect. The principle of this decision applies

to 3 (£• 4 Will. 4, c. 104, which make the real estiite of all

persons who die after August 29th, 1833, liable to simple

contract debts. Ball v. Harris, 4 Jly. d- C. 264.

In Gardner v. Gardner, 3 Mason 178, 218, Story, J., said :

"The settled distinction is, that if a trust is created for spe-

cific or scheduled debts, the purchaser is bound to see to the

application of the purchase money." To the same effect see

Perry on Trusts, § 796. The writer of that treatise says :

"Where the trust is to pay, from the proceeds of a sale, a

particular del)t, or scheduled debts only, or to pay certain

legacies named, the purchaser must see that it finds its way
into the hands of those to whom it belongs. In such case

there is no trust that requires time or discretion. The pur-

chase money is simply to be distributed to certain known
persons, in sums easily ascertained, and there is no reason to

presume that the settler intended that the general rule should

not apply." Says Sugden, {Treatise of the Lmo of Vendors

and Purchasers, lAth [8^/t Am.^ ed. 358 :)
" If an estate is

charged with a sum of money for an infant, payable at his

majority, and there is no direction to appropriate the money,

the purchaser cannot safely compkte his purchase, although

the money is invested in the funds as a security for the pay-

ment of the legacy to the infant when he shall become of age;
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for in the event the fund should turn out deficient for the

payment of the infant's legacy, he might still have recourse to

the estate for the deficiency. And it would seem that even a

court of equity cannot, in a case of this nature, bind the

right of an infant." And such is still the rule, unless the

trustees are expressly or impliedly authorized to sell, notwith-

standing the act of 22 & 23 Vict., c. 35, s. 23, which enacts

that the bona fide payment to and the receipt of any person

to whom any purchase or mortgage money shall be payable,

upon any express or implied trust, shall eifectually discharge

the person paying the same from seeing to the application or

being answerable for the misapplication thereof, unless the

contrary shall be expressly declared by the instrument creat-

ing the trust or security. And where an estate is devised

subject to existing charges, the purchaser must still, notwith-

standing the statute just referred to, see the charges duly paid.

See Sheppard v. Wilson, 4 Hare 392, Said the court, in

Elliott V. Merryman, Barnardidon 78, 82 :
" Where lands are

charged with the payment of annuities, those lands will be

charged in the hands of the purchaser, because it was the

very purpose of making the lauds a fund for that payment,

that it should be a constant and subsisting fund."

In Page v. Adam, 4 Beav. 269, Lord Langdale, M. R.,

remarks, that " when an annuity is charged on land, and

there is no devise for the payment of debts, and no general

charge of debts, it must be deemed that the land was intended

to be a constant and subsisting security for the payment of

the annuity."

I am of opinion that the payment to the executor did not

discharge tlie land in question from the lien of the legacies.

By the contract between the parties, the complainant cove-

nants with the defendant to convey to him the land in ques-

tion free from encumbrance. The bill must therefore be

dismissed.
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Hewitt and Ward, Trustees, vs. The Montclair
Railway Company and others.

Hewitt vs. The Same.

1. When a foreclosure suit has proceeded to decree pro confesso and

order of reference, and the mortgaged premises are then sold, though the

purchaser will be admitted as a party defendant, he will not be permitted

to answer. He may be present at the taking of the account and avail him-

self of all the defences which the mortgagor could after the decree pro

confesso against him.

2. But when the suit has proceeded to final decree, though the purchaser

may be admitted as a defendant, he cannot contest the complainant's claim.

In each of these cases an order to show cause was granted,

under circumstances which appear in the opinion of the

Chancellor.

Mr. John Linn, for petitioner.

Mr. Cortlandt Parker, for complainants.

The Chancellor.

These are suits for the foreclosure and sale of mortgaged

premises, tlie Montclair Railway, its franchises, &c., one on

the first, and the other on tlie second mortgage. The peti-

tioner, William A. Guest, purchased the premises, subject to

all prior liens and encumbrances, at the sale made under the

order of this court by trustees appointed in proceedings insti-

tuted against the company under the act " to prevent frauds

by incorporated companies." The sale took place after these

suits were commenced. In the suit on the second mortgage

a final decree had been entered, and execution issued thereon

and the mortgaged premises advertised for sale thereunder

when the petitioner purchased the property. The suit on the
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first mortgage had proceeded to iuterlocutory decree pro

aonfesso, with the usual order of reference in such cases. The

petitioner asks to be admitted as a defendant to both suits, to

the end that he may have an opportunity of contesting the

-complainant's claims therein. His prayer must be denied as

to the suit on the second mortgage. By the final decree in

that suit, the railway company and all persons claiming and

to claim under them, were foreclosed of all equity of redemp-

tion and claim in and to the mortgaged premises, or so much

thereof as should be sold under the decree. The petitioner

is bound by that decree.

In the suit on the first mortgage he will be admitted as a

party defendant. He is bound, however, by all the proceed-

ings in that suit up to the time when he acquired his title;

be will, therefore, not be permitted to answer. He may be

present at the taking of the account, and may avail himself

^f all defences of which the company could avail themselves

after interlocutory decree pro confesso against them and order

of reference.

By the fourth section of the act of March 17th, 1870,

{Pamph. L.J p. 41,) it is provided that where, after the com-

mencement of a suit in this court, any person shall acquire

an interest in the subject matter of the suit, such as would

have required that he should have been made a party if ac-

quired before the commencement of the suit, it shall not be

necessary to file a supplemental bill to make such person a

party, but he may be made a party on petition ; he shall be

bound, however, by all orders and proceedings in the cause

against the party whose interest he has acquired, and the

cause shall not be delayed by his admission, except for such

time as it may seem to the Chancellor absolutely necessary

for the evidence regarding his claim. The sixth section pro-

vides that in such case any person may be made a party,

either before or after final or interlocutory decree, but such

decree shall not be opened or set aside thereby. The order

to show cause granted on the petition in the suit on the

second mortgage, is discharged with costs. The subsequent
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order restraining the master to whom the execution in that

case was issued from paying to the complainants the money

decreed to be due them therein, is also discharged. The

prayer of the petition in the other suit is granted, so far as to

admit the petitioner as a defendant, but without leave to

answer.*

Sire vs. Wightman and others.f

1. Acceptance of interest upon a mortgage, without claim of forfeiture^

after the expiration of the time when, by its terms, the principal became

due, accompanied by an acknowledgment of the receipt as of the very

day on which it fell due, and the receipt of interest on the mortgage subse-

quently, without any claim of forfeiture

—

held, a waiver of the forfeiture.

2. The holder of that mortgage was third mortgagee, and a bill had been

filed by the second mortgagee to foreclose his mortgage, and a final decree

had been entered in favor of the first, second, and tiiird mortgagees. The

owner of the equity of redemption had permitted the suit to proceed to

decree and execution, expecting to be able to pay ofi" the first and second

mortgages before sale. He has paid them oflF, and now asks that the exe-

cution be stayed except as to the costs of the holder of the third mortgage,

which is not yet due. Execution stayed, on the payment of costs and

interest.

On petition to stay execution for sale of mortgaged prem-

ises.

Ilessi's. Stone and Jackson, for petitioners.

Mr. A. W. Bell, contra.

The Chancellor.

The complainant filed his bill for foreclosure and sale of

certain premises to satisfy his mortgage, which was the second

one on the property. He made the respective holders of the

first and third mortgages, parties defendant. A final decree

*Orders affirmed, 12 C. E. Gr. 479. fCiTED in Bell v. Bomaine, 3 Stew.

27.



MAY TERM, 1874. ]03

Sire V. Wiglitman.

was entered in favor of the first, second, and third raorto-a-

gees for their respective mortgage debts, with interest and

costs, and an execution was issued on the 23d of January,

1874, accordingly. Wightman, the owner of the equitv of

redemption, having paid off the first and second mortgages,

filed his petition praying that the execution may be stayed, ex-

cept so far as the costs of the holder of the third mort-

gage are concerned. He insists that the principal of that

mortgage is not due, and will not be until 1878, and he claims

that there are no arrears of interest. Owens, the holder of

that mortgage, on the other hand, insists that in 1871 the

principal became due by reason of a default for more than

ten days in the payment of the interest, which became due

on the 24th of June in that year. The mortgage contained

a provision that if any interest should remain due and un-

paid for ten days, the principal should thereupon become due.

It appears, however, that he received that interest in July or

August of that year from Wightman, who, about that time,

became the owner of the property, and that the receipt for it

was, by Owens' direction, dated as of the day on which the

interest became due. Every payment which has accrued

since then has been promptly met, and all of them received

up to the one which became due after the bill was filed, and

that, though duly tendered, was refused, on the ground that

the principal had become due by the default in the jmyment

of interest due in June, 1871. The evidence is, that neither

when that interest was paid, nor at any time since up to the

commencement of this suit, was any claim of forfeiture made

by Owens. He indeed said, when he received that interest,

that he might want the principal, or some part of it, in the

ensuing spring, but it does not appear that he made any

claim that the principal was due, or made any reference to

the clause under which the forfeiture is claimed, or referred

to the effect of the default which had taken place. He did

not ask for the principal or any part of it until December,

1873. Wightman was not aware of the existence of the

clause until after he paid the interest due to June, 187U
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The mortgage was made by a former owner of the property.

Under the circumstances, Owens ought not to he jiermitted

to compel, by means of the decree and execution, the pay-

ment of the principal of his mortgage. He should have his

interest and costs, and on the payment thereof the execution

should be stayed. His acceptance of the interest which was

due in June, 1871, accompanied as it was by his deliberate

acknowledgment of the receipt as of the very day on which

it had fallen due, was a waiver of the forfeiture to which he

had become entitled. To this is superadded his acceptance

-of the interest from time to time as it became due for two

years thereafter, up to the commencement of the suit.

AmoU V. Holden, 18 Q. B. 593.

Wightman permitted the foreclosure suit to proceed to

decree and execution, in the expectation of being able to

raise the money to pay ofiP the first and second mortgages be-

fore sale. His omission to defend himself against the third

mortgage had done no injury to the holder of that encum-

brance, nor does it preclude him from the relief to which he

%vould otherwise be entitled.

Bell vs. Gilmore and othei-s.*

1. The sheriff's return "served" upon the subpoen.T, is presumptive

proof of the service of the notice required by the 3Sth rule.

2. A personal decree for deficiency of proceeds to pay the mortgage debt,

•does not become a lien upon the real property of the person against whom
it is taken until after the sale, and in ca,-^e a deficiency is found to exist.

Hence, a motion to vacate a personal decree for deficiency, when only the

interest of the mortgage was due at the date of the decree, but the princi-

pal did not become due till two months afterward, was refused, it appearing

that the sale did not take place until after the principal became due.

On rule to show cause. Motion to vacate personal decree

for deficiency against Charles H. Ingalls.

*CiTED in Mulford v. Redly, 5 Stev]. 420 ; Newark Savings Institution v.

Forman, 6 Stew. 441.
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Mr. John W. Taylor, for the motion.

Mr. A. W. Bell, contra.

The Chancellor.

The final decree in this suit, dated October 1st, 1873, con-

tained a personal decree against the mortgagor, for any defi-

ciency which might exist after the application of the proceeds

of the sale of the mortgaged premises to the payment of the

money secured by the mortgage. It appears that at the date

of the decree there was due on the mortgage, only the inter-

est—$568.75. The principal would not become due until

the 13th day of December, following. The mortgagor moves

to set aside the decree for deficiency on two grounds : First,.

that no notice was served according to the 38th* rule of thi&

court, which provides, that in foreclosure suits no decree shall

be made for the payment of the deficiency of the proceeds of

sale to satisfy the mortgage debt by any defendant legally

or equitably liable therefor, unless such decree be specifically

prayed in the bill, and a ticket or notice, stating that such

relief is sought against him, be served on such defendant

with the subpoena, or in case of absent defendants, served with

the order to api>ear, or if the order be advertised, mailed

with a copy of such order, prepaid and directed to such de-

fendant at the post office nearest his residence, or at which he

usually receives his letters, or be served or published in such

manner as the Chancellor shall direct; and second, that at

the date of the decree the principal was not due.

As to the first of these objections : The mortgagor, at the

commencement of the suit and ever since, has been a resident

of this state. He was served with subpoena to answer. At-

tached to that writ is a notice, in accordance with the rule above

referred to. The bill prays for a decree for deficiency against

him. He does not say that the notice was not served upon him,

but insists that it does not appear that it was served upon him

;

that is, he insists that the sheriff's return " served " upon the

subpoena, is not the evidence of service of the notice which

* Dkh Chan. Free., p. 13, Bule 53.
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should be required under the rule. The rule in question is

silent as to the mode of proof of service. The act on which

it is ha~ed {Xix. Dig. 119,*) makes no provision for notice.

Like the tenth section of the act respecting the Court of

Chancery, [Nix. Dig. 107,t) which provides for the service of

a ticket in foreclosure suits on every defendant other than

the mortgagor, his heirs, executors, administrators, or assigns,

the rule directs that the ticket l>e served with the subpoena if

the defendant be found to be served therewith, but it does not,

as that section does, direct that it be served by the officer

serving the subpoena. Under the section of the chancery act

just referred to, the practice has been uniform in regard to the

proof of service of the ticket. The sheriff's return " served
"

has been taken as presumptive proof of the service of the

ticket. Such too, has been the practice for many years under

the rule under consideration. I see no good reason for adopt-

ing a different practice. But in addition to the fact that the

mortgagor does not deny that the notice was served on him,

it appears that on the 8th of October, a very few days after

the day for appearance named in the writ, he caused his ap-

pearance to be entered in the suit.

The second objection is based on the ground that the decree,

when entered, became a lien upon all the real property of the

mortgagor. This is an error. Although by the supplement

to the act respecting the Court of Chancer\', [Nix. Dig. 118,

§ 92,) X it is enacted that all decrees and orders of this court,

whereby any sum of money shall be ordered to be paid by one

person to another, shall have the force, operation, and effect of

a judgment at law in the Supreme Court, from the time of the

actual entry of such decree, yet this decree was not for any

specific sum, but merely for the deficiency, if any, which

should, on sale of the premises, be found to exist. It was

merely a contingent decree, and could not be a lien until

after the sale of the mortgaged premises should have taken

place. De Agreda v. Mantel, 1 Ab. Pr. R. 130; Cobb

V. Thornton, 8 How. Pr. R. 66; Ckapin v. Broder, 16

Cal. 403; Englund v. Lewis, 25 Cal 337. As was said

* Rev., p. 118, g 76. f ^i-, P- 105, § 9. % Rev., p. 113, ? 56.
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in Chapin v. Broder :
" A mere contingent provision, refer-

ring to no particular amount, and in abeyance until the con-

tingency is determined, is not within the meaning of the

statute. It may become a valid and perfect judgment, but

until the amount to be recovered by it is ascertained and fixed,

no effect can be given to it as a lien. In the present case the

provisions in question were of this character, atid iio general

lien was acquired by the docketing of the judgment. There

was no personal judgment for this amount, nor was there any-

thing in the nature of a personal judgment, beyond the mere

direction for the issuance of the execution in the event of the

insufficiency of the mortgaged projjerty to pay the debt. The
whole matter was contingent, indefinite, and uncertain, and

so long as this continued to be the case, no effect whatever

could be given to it." It therefore becomes important to in-

quire when this provision in the decree in this case began to

have the force, operation, and effect of a judgment. That

was, at the earliest, when the sale took place. The execution

for the sale of the mortgaged premises was issued on the 11th

of October, 1873. The notice required by law would not

have admitted of an earlier day of sale than the 11th of

December. The principal became due on the 13th of that

month. It was not insisted, nor even suggested, on the argu-

ment, that the sale had taken place before the principal be-

came due. In point of fact, the sale took place on the 24th

of March, 1874, more than three months after the principal

became due. I do not see that any injustice has been done

to the mortgagor by this decree, nor that it can justly be re-

garded as an invasion of his legal rights. There appears to

be no good reason for vacating it. The rule is therefore dis-

<;harged, with costs.



108 CASES IN CHANCERY.

Curry v. Glass.

CuERY and others vs. Glass and others.*

1. A creditor, admitted as such by rule under an attachment, has a Hea
on the property attached, which entitles him to maintain a bill to remove

he encumbrance of a conveyance made with intent to defraud the creditors.

2. It is not necessary in such case, that the consideration of the debt

should be stated in the bill. The claim of the creditor, verified by aflSda-

vit as required by the statute, (which appears by the bill,) is a subsisting

debt fur the purpose of creating the lien.

On motion to dismiss bill.

Mr. F. H. Teese, for the motion.

Mr. C. Boreherling, Jr., contra.

The Chancellor.

This case comes before me on a motion to dismiss the bill

for want of equity. No objection was made on the argument

to this mode of testing the bill. Without recognizing the

practice of moving to dismiss a bill for want of equity, I shall

consider the question presented as if submitted on general

demurrer. The complainants are the owners of two judg-

ments recovered in 1873, against the defendant John Glass,

in the state of New York ; one by them in the Supreme

Court, for $1108.04; and the other, recovered by the Fifth

National Bank of the city of New York, in the Supreme

Court of that city, for $1607.94, and assigned to the complain-

ants. An attachment was issued against the property of

Glass, who is a non-resident, on the 30th of January, 1874,

out of the Circuit Court of Essex county, under the " Act for

the relief of creditors against absconding and absent debtors,'*

which was levied on certain land in Newark, of which the

bill alleges Glass is the real owner, and which it states and

charges he has, since the recovery of the judgments above

mentioned, conveyed away with intent to defraud the creditors.

* Cited in Davis v. Dean, 11 C. E. Gr. 437 ; Conover v. Buckman, 5 Stew.

685.
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The complainants, having filed with the clerk of the court

out of which the attachment issued, an affidavit of their debt,

were admitted by rule as creditors under the attachment.

The bill is filed to remove the encumbrance of the conveyance

above referred to, and the sole question is, whether the com-

plainants, as creditors admitted under the attachment, can

maintain this action. That the plaintiff in attachment could

do so, cannot be doubted. Himt v. Field, 1 Stockt. 36 ; Wil-

liams V. Michenor, 3 Stockt. 520 ; Robert v. Hodges, 1 C. E,

Green 299. The bill is expressly in aid of the attachment, and

the success of tlie complainants in this suit would enure to the

benefit of the plaintiff in the attachment and all the creditors

who have come in or who may be admitted under it. The

question then, is, whether a creditor, admitted as such by

rule under an attachment, has a lien on the property attached.

It is clear that he has. The attachment binds the property,

not for the benefit of the plaintiff alone, but for his debt, and

the claims of all applying creditors. The suit cannot be dis-

continued without the consent of those creditors. When the

sale of the property is made, it is to pay their claims, as well

as that of the plaintiff. If the amount realized be insufficient

to pay the claims in full, then it is to be ratably apportioned

among the plaintiff and the applying creditors. Said the

court in Duffin v. Wolf, 1 Zab. 476, " The statute makes the

levying of the attachment a lien for the equal benefit of all

the creditors who shall apply to the court or to the auditors

for that purpose. It holds the property of the defendant

bound for the satisfaction of the claims of all the applying

creditors." The complainants then, have a lien upon the

property attached, by virtue of which they may maintain this

suit.

The bill states the issuing of the attachment, and the levy

under it, the oath of the complainant's agent (they are non-

residents) to their debt, the filing of the affidavit, and their

admission as creditors under the attachment. This statement

of their debt is sufficient. It appears from the bill, it may

be remarked, that their debt sworn to is the amount claimed

Vol. X. G
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to be due them on their judgments. But it is not necessary

that the consideration of the debt should be stated. The law

recognizes the claim of the creditor after it has been verified

by affidavit, as prescribed by the statute, as a subsisting debt,

for the purpose of creating the lien. RobeH v. Hodges;

Hunt V. Field, supra.

The motion is denied, with costs.

Daytox vs. Dusexbury and others.*

1. A judgment recovered against a debtor, whose wife, to whom he was

married before the passage of the married women's act of 1852, was pos-

sessed of separate real estate before the passage of that act, is a lien upon

his life estate therein.

2. A suit to foreclose a purchase money mortgage on lands conveyed to

the mortgagor by deed with covenant against encumbrances, which were, at

the date of the deed, and at the commencement of the suit, subject to judg-

ments, the amount due on the judgments exceeding that due on the

mortgage, so that no deduction could be made from the mortgage debt,

stayed until tlie premises should be released from the lien of the judgments.

On final hearing on pleadings and proofs.

Mr. A. A. Clark, for complainant.

Mr. John T. Bird, for Mrs. Dusenbury

The Chancellor.

The bill is filed for foreclosure and sale of mortgaged prem-

ises, land in Hunterdon, conveyed January 28th, 1570, by

the complainant to the defendant, Mrs. Dusenbury. The

mortgage in suit was given to secure §1000 of the purchase

money of that conveyance, with interest. The defence is, that

at the time of the conveyance, which was by deed with cove-

nant against encumbrances and warranty general, the prem-

ises were, and still are, subject to the lien of certain judg-

ments ; one against Peter Melick, who owned the property

Cited in Stiger v. Bacon, 2 Stew. 445.
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from February 26th, 1861, to September 14th, in the same

year, and five others against John C Rafferty, whose wife

{now deceased) owned them from May 29th, 1840, to Febru-

ary 26th, 1861, when she with her husband conveyed them

to Melick. The judgment against Melick was recovered in

the Circuit Court of Hunterdon, March 1st, 1858. Those

against Rafferty were recovered in the same court, in the

years 1857 and 1858. The property, at the time of filing

the answer, was subject to prior mortgage encumbrances, also

set up in the answer, from which it has since been released.

The judgment against Melick, if it has not been satisfied, or

the land released from its lien, is, of course, an encumbrance

on the property. It is insisted by the complainant, that

those against Rafferty are not, by force of the second section

of the "act for the better securing the property of married

women," approved March 25th, 1852, a lien on the premises.

The property in question was conveyed to Mrs. Rafferty be-

fore her marriage to Mr. Rafferty, which took place in 1841.

There was issue of that marriage, four living children. The
act of 1852 left Mr. Rafferty 's tenancy by the curtesy as it

stood at the common law, unaffected. He therefore, at the

birth of the oldest child, which took place in 1843, had an

estate for his life in the premises, which he still held when
the judgments were recovered against him, for they were all

recovered before the conveyance was made by him and his

wife to Melick. He is still living. The judgments are

therefore liens upon his life estate. Van Note v. Downey, 4

Dutcher 219 ; Prall v. Smith, 2 Vroom 244. The judgment

against Melick was for $251.49. Those against Rafferty

were for $1849.54, in the aggregate an amount far exceeding

the mortgage. Under the circumstances, a decree cannot be

made for the complainant, directing a deduction of the amount

due on the judgments, from the amount due on the mortgage.

This suit must therefore be stayed until the premises shall

have been released from the lien of the judgments. Van
Riper v. Williams, 1 Green's Ch. 407 ; White v. Stretch, 7 C.

E. Green 76
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Casssidt and others vs. Bigelow and others.

The complainants, trustees and cesluis que trust, held a second mortgage

on premises on which a defendant held the prior mortgage. The defend-

ant was", interested as a cestui que trust under the second mortgage. He also-

had a claim against the mortgagors, which was not secured by mortgage. The

complainants were permitted to redeem his mortgage, and he was compelled

to accept the amount of the principal, interest, and costs of the decree and

execution in foreclosure on his mortgage, which was deposited in court on

his refusal to accept it when tendered to him, with interest on it at the rate

(four per cent, per annum) allowed by the rule of the court, since the de-

fault was made, and to assign the decree and execution to secure to those

of the cestuis que trust under the second mortgage, who had contributed for

the redemption, the repayment of their contribution, with interest. For

the protection of the defendant's interest under the second mortgage, it was

decreed that no sale of the mortgaged premises under the decree should be

made, except by order of this court.

On order to show cause why an injunction should not be

issued restraining the defendant, Bigelow, and the sheriff,

from selling under an execution for the sale of mortgaged

premises.

3Ii\ Gilchrist, for complainants.

Mr. C. Parker, for defendant, Bigelow,

The Chancellor.

The complainants, George W. Cassidy, Francis T. Lillien-

dahl, Virgil de Escoriaza, and Simon Bernheimer, as trustees,

and Simon -Bernheimer and Virgil de Escoriaza in their own

right, and the Marine National Bank, the National Park

Bank, and other individuals and corporations, file their bill to

redeem. The trustees are holders of a mortgage to secure

the payment of over $200,000 upon the brewery premises of

Rommelt and Leicht, in Hudson county, on which the de-

fendant, Bigelow, when they took their mortgage, held a.
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prior mortgage for $50,000, and interest. Upon tliis mort-

gage he had then obtained a decree for foreclosure and sale,

in this court. That decree is still unsatisfied. An execution

was issued upon it, under which the premises have been ad-

vertised for sale by the sheriff, but no sale has as yet taken

place, adjournments having been made from time to time.

At the filing of the bill the defendant, Bigelow, threatened

to proceed to sale. The trustees hold their mortgage in trust

for various creditors of Rommelt and Leicht, among whom
are two of their own number, and the other complainants,

and the defendant, Bigelow. The premises comprised in the

mortgage consist of about two acres of land, in what was

formerly Hudson City, (now included in the boundaries of

Jersey City,) on which is a very large brewery of costly con-

struction, with stables, wagon-houses, wagon-shop, a large

cooperage, a large dwelling-house for workmen, a saloon in

a large frame building, a bowling-alley, and a summer-house,

and the private dwelling-house of Rommelt and Leicht, the

mortgagors. In addition to this property, the mortgage of

the trustees covers two plots, containing nearly an acre, ad-

joining the laud covered by the first mortgage, and about

eight city lots, near to, but not adjoining the premises de-

scribed in the first mortgage. The trustees hold, besides, as

security for their mortgage debt, a chattel mortgage of all

the tools, machinery, and implements, casks, barrels, wagons,

horses, and other personal property, belonging or relating to

the brewery or its business. This personal property is of

the value of about $30,000, and if sold apart from the brew-

ery, must be sold at a comparative sacrifice. The business is

now successfully carried on by Rommelt and Leicht, who,

since the giving of the mortgage of tiie trustees, have paid

on account of the debt secured thereby, about $54,000, and

there is now unpaid on account of it, $154,000, of which un-

paid indebtedness, the amount of $126,000 is held by those

of the beneficiaries under the second mortgage who have con-

tributed to redeem the first. The premises are more valuable

to Rommelt and Leicht than to anybody else. The part
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covered by the first mortgage is by far the most valuable part

of them, the buildings being upon it. The property, if sold-

at this time, would not, it is alleged, bring over half of its^

value, and a sale would endanger, if not destroy, the com-

plainants' security. The interest of the defendant under the

second mortgage is about §6000. The defendants, Rom melt

and Leicht and their wives, have answered, consenting to the

substitution of the complainants in the place of Bigelow, as

the owner of the decree, and admitting that the payment

thereof by the complainants, or any of them, should not ex-

tinguish the debt or lieu of the decree, and consenting that

the decree shall remain a first lien on the premises mentioned

therein, subject to a prior mortgage of about $2300, on part

of those premises.

The complainants ask to be permitted to redeem Bigelow's

mortgage, in the interest and for the protection of the trust

under their mortgage. Before filing the bill they applied to

Bigelow, and requested him to permit them to redeem his

mortgage, tendering themselves ready to pay the amount due

on the decree and execution, on his executing an assignment

thereof to them, but he refused. He expressed his willing-

ness, however, to accept the amount- tendered in. payment of

the decree, and acknowledge satisfaction, but refused to per-

mit the complainants to be substituted by virtue of such

payment, to his rights under the decree.

Bigelow has answered, admitting the facts above stated^

He resists the complainants' claim to subrogation, on the

ground that he, having a debt secured by tlie mortgage of the

trustees, and another debt due from Rommelt and Lticht, not

secured by mortgage upon the brewery premises, luis a right

to protect those claims by means of his morigngc, and this,

he thinks, can be best done by compelling payment. His

counsel argues that his equity is equal to that of the com-

plainants, and that, therefore, if this court should allow the

desired subrogation, he, by virtue of his interest under the

mortgage to the trustees, might, in turn, successfully apply to

be permitted to redeem the mortgage now held by him from.



MAY TERM, 1874. 115

Cassidy v. Bigelow.

them. He further insists thai, if the substitution be allowed,

the complainants will, by reason thereof, have the advantage

over him which he now has over them. But no such result

is to be anticipated. It is admitted that, notwithstanding the

statement in the answer to the contrary, the application to

redeem is made in behalf of the whole trust, including, of

course, the defendant's claim thereunder, although the con-

plainants, other than the trustees, have alone contributed the

whole of the money requisite to the redemption. This court

will see to it that in the subrogation, nb advantage is given

to the complainants, to the prejudice of Bigelow's interest as

a beneficiary under the mortgage held by the trustees. The

decree is under the control of this court. If it be decreed to

stand as security to the complainants for the amount advanced

to redeem Bigelow, with the restriction that sale of the

mortgaged premises under it shall not be made without the

order of the court, it is difficult to see how Bigelow's interest

under the mortgage of the trustees can be prejudiced. The

right of the mortgagees under that mortgage to redeem, under

the circumstancas, is clear. Tacking is not permitted in this

state ; nor will the fact that the prior mortgagee has an

interest under the subsequent one, prevent the court from

decreeing the redemption.

In Saunders v. Frost, 5 Pick. 259, the holder of the first

and, second mortgages was, with two other persons, the holder

of the third. He was in possession under the first and second.

The two who were interested with him in the tlijrd mort-

gage, applied to redeem him as to the first and second.

He resisted, on the ground of his interest in the third

mortgage, insisting that he was entitled to hold the premises

until his debt under that mortgage should be paid, and that,

therefore, the complainants should be required to redeem him

not only as to the first and second mortgage^, but also as to

his interest under the third. It was held that they might

redeem him as to the first and second mortgages, and though

they could not compel him to contribute, he could not avail

himself of his interest in the third mortgage, but they would
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be entitled to possession until they were reimbursed his pro-

portion, and that, if he elected to hold under the third mort-

gage, he should contribute to the redemption of the first and

second, in the proportion his interest in the third bore to that

of the other two mortgages.

Bigelow claims that, inasmuch as in his judgment it will

be to his interest, with a view to the collection of his debt,

which is not secured by mortgage on the brewery, that his

debtors should be compelled to pay off his mortgage, the court

will not compel him to assign that mortgage. It is difficult

to see how the collection of the debt, unsecured by raort.Tjage,

is to be facilitated or accelerated by compelling the debtors to

pay off his mortgage, but were such a result to be expected,

that would not prevent the court from doing equity between

him and the trustees as mortgagees. It is the equitable right

of the trustees to be permitted to redeem his mortgage, and

to hold the premises under it until they shall have been reim-

bursed their necessary expenditure to that end—the principal,

interest, and costs due on the decree. And they have a right

to an assignment of the decree. Pardee v. Van Anken, 3

Barb. E. 534 ; Averill v. Taylor, 8 N. Y. 44 ; Cheesebrough

V. Millard, 1 Johns. Ch. 409 ; Stevens v. Cooper, lb. 425

;

Smith V. Gixen, 1 Coll. 555; Ex pai'te Crisp, 1 Atk. 133. The

complainants, on filing the bill, paid into court the full

amount, $56,975, due on the decree. They had previously

tendered it to Bigelow, who, as before stated, refused to

receive it, except in satisfaction of the decree. He is not

entitled to interest on the money secured by the decree,

except that which is allowed on money paid into court.

Austen v. DadweWs Ez^rs, 1 Eq. Ca. Abr. 319.

The order to show cause will be made absolute, and an

injunction will be issued restraining Bigelow from selling

under the decree. On his executing an assignment of the

decree and execution to the trustees, in trust to secure to the

contributing complainants the repayment to them of the

amount by them contributed to the redemption, with interest

on so much thereof as is principal, from the time when the
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money was paiii into court, he will be permitted to take the

money deposited, with the interest on it, payable under the

rule of this court.

For the complete protection of Bigelow, in respect of his

claim under the mortgage held by the trustees, no sale under

the execution will be permitted without the previous order of

the court.*

Cool's Executors vs. Higgins and others, f

1. Under peculiar circumstances, the amount of certain encumbrances

which were upon lands sold under the act "to authorize the sale of lands

limited over to infants, or in contingency, in cases where such sale would

be beneficial," and clear of which they were sold by the master, allowed

out of the proceeds of sale.

2. Executors suing for legacies charged upon land, after the estate has

beeu settled, and having no interest whatever in the legacies, cannot main-

tain the suit without joining the legatees as complainants with them.

Leonard C. Cool, by his will dated December 19th, 1860, and

proved on tlie 24th of May following, after directing payment

of his debts and funeral expenses, gave to William Davis $100,

and to David Deats and Leonard Cool Davis $50 each ; these

legacies, however, were not to be paid in ten years unless the

proceeds of his farm, over and above keejnng up the repairs,

farming utensils, and stock, and the support of his wife and his

two children, should be sufficient to pay them, but were to be

paid whenever the surj)lus should be sufficient for the purpose.

To his two daughters, Anna and Mary, the children above men-

tioned, he gave all his ])roperty, subject to the charges and re-

strictions thereinafter mentioned, for life, with remainder in fee

to their lawful issue (who were to take per sfir-pes,) or, ifoidy one

of his daughters should leave lawful issue, to such issue in fee, on

the death of the survivor of his daughters. In the event of the

death of both of his daughters without leaving lawful issue, the

* Decree reversed, 11 C. E. Green. 557.

t Cited in Aliens Ex'r v. Boll, post p. 165 ; Hfiyes v. SUger, 2 Stew. 198
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property, subject to the charges and provisions before referred

to, was to go to his brother Andrew and his sisters Mary Ann
and Margaret, and the survivors and survivor of them, in fee.

To keep a home for his family, he directed that his wife and

daughters should occupy his farm and share equally in its

produce and proceeds, each to have a third of the surplus

during life, subject to the provisions before alluded to, but if

either of his daughters should leave the homestead, she was

to receive only a third of the surplus after the support and

clothing of her mother and sister should have been taken out.

Out of the proceeds of the farm, as a common fund, they

were to keep up the property as well in implements and stock,

as in buildings, fences, &c. They were not to encumber that

property, but in case of the destruction of the buildings by

fire or other misfortune, which would make it necessary to

raise money, or if it should be necessary to raise money for

their support, they were to mortgage two lots of land which

he designated for the purpose. The will declared that this

provision for his wife was in lieu of dower. It provided

that if his wife should re-marry, she should, in lieu of the

provision made for her as above stated, only be allowed the

property she brought him, and an annuity of §50 for fifteen

years after her re-marriage ; the annuity to cease, however, on

her death, before the expiration of that period. The testator

directed that the lot owned by him in the burying ground, at

Larison's corner, should be enclosed by his executors, with a

neat and substantial fence, to be made in whole or in part of

iron, and that the lot be kept up in a neat, tasteful, and orna-

mental manner. The will charges the testator's estate with

the payment of the legacies, expenses, and whatever may be

needed for the purpose of carrying out the will.

On the 27th of November, 1867, the real estate of the

testator was sold at public auction, by the order of this court,

under and by virtue of proceedings under the act " to au-

thorize the sale of lands limited over to infants, or in con-

tingency, in cases where such sale would be beneficial," and

was then purchased by the defendant, Nathaniel Higgins, at
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the price of $17,020.58. The sale having been confirmed, a

deed of conveyance in fee simple was made to him, pursuant

to the order of this court, on the 28th of March, 1868, and

the money paid into court. On the 7th of August, 1872, the

surviving executors filed their bill against Higgins and the

persons, other than the legatees, interested in the fund, to com-

pel payment of the legacies and the amount necessary to build

the fence around the cemetery lot, and to put and keep the

lot in order, according to the directions of the will in that

behalf. The personal estate, except an insignificant balance^

was exhausted in the payment of the debts and funeral and

testamentary expenses.

The cause was argued on final hearing, upon the pleadings

and proofs.

Mr. G. A. Allen, for complainants.

Mr. A. Wurts, for defendant, Higgins.

The Chancellor.

This case was before this court in 1873, upon a general

demurrer, filed by the defendant, Higgins, to the bill of com-

plaint. CooVs Executors v. Higgins, 8 C. E. Green 309.

The late Chancellor there held that the executors could main-

tain the suit for the recovery of the money requisite to enable

them to comply with the direction of the will in respect ta

the cemetery lot, but expressed no opinion as to whether they

could maintain it so far as the legacies due to the respective

legatees are concerned. He held that Higgins purchased

the land subject to the encumbrances on it. It now clearly

appears, that at the sale under the act " to authorize the sale

of lands limited over to infants, or in contingency, in cases^

where such sale would be beneficial," the master, prior to set-

ting up the property, publicly proclaimed to the bidders and

to all who were in attendance, that the premises would be

sold free and discharged of all liens, charges, and encumbrances
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ihereon, under or by virtue of the will. All the persons in

being, who were interested in the property, were parties to

the proceedings under the act, and were duly brought in under

them. The solicitor of t-he petitioner therein, (the petitioner

was one of the life tenants,) assured Higgins at the sale, and

before he purchased, that the land was to be sold free of all

-encumbrances, and the husband (a lawyer) of the other life

tenant gave him the same assurance at the same time. Hig-

gins, relying on these representations and assurances, bid for

^nd purchased the j)roperty, and paid the purchase money and

took his deed, accordingly.

That he would, under the circumstances, have been relieved

from his purchase, on application in due time, on the ground

of mistake arising from the proclamation and assurances re-

ferred to, there can be no doubt. That he made no applica-

tion was due to his confidence in them. The bill in this

cause was not filed until over four years after his deed was

delivered to him. All those who are interested under the

devise, except the legatees, are parties to this suit. The fund

•derived from the sale was brought into court. The late

Chancellor, in the order fixing the allowance to the owners

of the particular estate, provided for tlie payment out of the

interest, of the legacy of $50 a year, for fifteen years, given

to the testator's widow by the will, in the event of her re-

marriage. By decree of May 9th, 1871, he set apart a part

($86.10) of the annual interest of the fund for accumulation,

for the benefit of those in remainder. The owners of the

])roperty have had the benefit of a sale of the premises free

of the encumbrances in question in this suit, and the fund in

court is correspondingly greater, accordingly.

This fact did not aj)pear in the case when it was before the

late Chancellor. The conclusion at which I have arrived

depends on the peculiar circumstances of this case, and does

not, tlierefore, militate against the doctrine expressed in his

opinion, that the purchaser at such a sale buys subject to ex-

isting encumbrances. The payment to the testator's widow,

of the annuity above referred to, out of the fund in court.
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was, it may be observed, in conflict with that opinion. It

appears to me clear, that as between Higgins and the fund,

the equities are all in favor of the former. There can be no

equity in compelling him, under the circumstances, to pay

the money charged on the land. The fund should pay it.

It was objected on the hearing, that the executors were not

entitled to a decree as to the legacies to William Davis,

David Deats, and Leonard C. Davis. The bill alleges that

the legatees look to and call upon the executors for payment.

The executors, therefore, may be regarded as filing the bill

as trustees for the legatees. But, if so, the legatees should

have been made complainants, with the executors. They are

not parties to the suit. The estate has been settled so far as

payment of the debts is concerned, and all the personal estate

has been administered, except a balance of $20.69 remaining

in the hands of the executors. The executors have no in-

terest in tliose legacies. They therefore file their bill as to

them as mere naked trustees. It does not appear, except

from the statement of the bill above mentioned, that the leg-

atees have authorized them to collect their legacies, or that

they are desirous that they should be collected. The cause

must stand over until the necessary amendment be made by

making the legatees parties complainant. Fish v. Howland,

1 Paige 20. When that shall have been done there will be

a decree directing the payment of the legacies out of the

fund, and for a reference to ascertain the amount due on the

legacies, and the amount requisite to be paid to the executors

to answer the directions of the testator in respect to the lot

in the cemetery, (the testimony on this head not being explicit

enough to warrant a decree without a reference,) and also to

ascertain the proportions in which those amounts should be

borne by the estates for life and in remainder, respectively.
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Leggett vs. Doremus and others.

1. A judgment recovered against a devisee for life, vested under the will

Mfith power to consent that the executors should sell the real estate at their

discretion and appropriate the income for ihe support of such devisee and

•his family during the devisee's life, does not work an extinguishment of

the power. The lien of the judgment is subject to the power.

2. The power to consent to a sale is not extinguished in all cases where

the donee of the power is the life tenant, even by the absolute alienation

by him of his life estate. The rule is, that so long as nothing is done in

derogation of the alienee's estate, the alienation has no operation on the

power.

3. When a power is executed, the person taking under it, takes under

him who created the power, and not under him who executes it. The only

exceptions are, when the person executing the power has granted a lease

or any other interest which he may do by virtue of his estate, for then he

is not allowed to defeat his own act. But suffering a judgment is not

within the exception as an act done by the party j it is a proceeding in

invitum, and therefore falls within the rule.

On motion to dissolve injunction.

Mr. W. S. Whitehead, for the motion.

Mr. J. W. Taylor, contra.

The Chancellor.

Goline Doremus, who died about April 1st, 1873, by his

will gave and devised to his son Charles the use and occu-

pancy of a certain lot of about half an acre of land in Bloom-

field township, in the county of Essex, with the buildings

and improvements thereon, during Charles' natural life, free

and clear from all encumbrances, and after Charles' death, to

the surviving children of Charles, in equal shares. The will

also provides that the land may, nevertheless, be sold and

conveyed in the lifetime of Charles, by his consent in writing,

at the discretion of the executors, and that if the sale should
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be SO made, the net proceeds thereof shall be considered and
disposed of as part of the residue of the testator's estate*

which residue he, by the will, gave and devised to his execu-

tors in trust, to be held by them after the decease of his wife

and the net interest or income thereof to be paid or appropri-

ated at their cliscretioii, for the support of Charles and his

family, during the lifetime of Charles; after his decease

such residue is to be equally divided bet-ween the ssrvivino-

children of Charles. The executors named in the will are

the testator's wife, his son Charles, Joseph K. Oakes, and
Thomas C. Dodd, all of whom, except the widow, proved the

will. The complainant, on the 25th of July, 1873, recovered

a judgment in the Circuit Court of the county of Essex

against Charles and his son Michael, for the sum of $686.26
and on the 5th of August, of the same year, issued a fieri

facias de bonis et terris, and caused it to be levied on the rio-lit

title, and interest of the defendants in the land above men-
tioned. The bill alleges that sufficient goods and chattels of

the defendants not being found, the sheriff, in order to satisfy

the judgment, has advertised for sale the right, title and

interest of the judgment debtors in the land, but that the

complainant is apprehensive that Charles will, for the purpose

of putting the property beyond the reach of the complainant

and to hinder and defeat him in the collection of his judgment
debt, consent and procure, unless prevented by this court, a

sale and conveyance of the property before it can be sold

under the execution. It further states that, if such consent

should be given, and tha executors should sell and convey the

premises, the complainant will be defeated in the recovery of

his debt, and the proceeds of the premises will be placed

under the control of Charles, and put beyond the reach of

the complainant and the other creditors of Charles. The bill

prays that Charles and Michael may be compelled to pay and

satisfy the judgment and execution, or to refrain from hin-

dering and defeating the satisfaction thereof by procuring a

sale by the executors, and that Charles may, to the end that

the property may be sold under the execution, be restrained
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from consenting to a sale by the executors. On the filing of

the bill an injunction was granted, and motion is now made
to dissolve it, on the ground that there is no equity in the

bill.

The claim to relief is based on the ground that the power

to consent to a sale by the executors, is a power appendant,

and that the judgment against Charles, works an extinguish-

ment of it. The bill, however, alleges that the executors can

make a good title notwithstanding the judgment, and its ob-

ject is, obviously, not to prevent a cloud upon the title to be

acquired under the judgment and execution, but to prevent

the executors from selling the property under the power given

by the will, in order that the complainant may thus, by sale

of the life estate, be enabled to collect the amount due on his

judgment. "Why should the court do this? The trust did

not proceed from the d'^btor, nor is any fraud alleged. The
bill does not seek to reach any equitable interest of the debtor,

but merely invokes the restraining power of the court in aid

of the levy made upon a legal estate, not with a view to

removing a fraudulent encumbrance, or vacating a fraudulent

conveyance, but to prevent the exercise of a power by the

executors, a power with which they were invested by the

testator for the purpose of protecting his bounty, and securing

it to the objects for which it was bestowed, and to the persons

whom ah)ne he intended to benefit by it. The testator, iq.

making this provision for sale, probably had in view the very

contingency now presented—the effort of a creditor of Charles

to subject the land to the payment of his debt. It is mani-

fest that he intended to secure the property, or the proceeds

of it, to the support of Charles and his family, beyond such

contingency. If the complainant's judgment has indeed de-

prived Charles of the power to consent, there is no occasion

for this suit. Said Lord Eldon, in Thorpe v. Goodall, 17

Ves. 388, where a bill was filed by the assignees of a bank-

rupt, who was seized for life, with a general power of appoint-

ment, with remainder in default of appointment to the heirs

of his body, to compel him to execute the po>ver of appoint-
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merit for the benefit of his creditors, " If the estate of the

bankrupt has passed under the assignment, so that the power

is destroyed, then there is no occasion for this bill. If the

transfer of the life estate has destroyed the power, according

to the reasoning of Mr. Sugden in his book, (which is in

many respects excellent,) that, as it is a power, in a sense,

coupled with an interest, that interest has so passed under the

assignment that the power no longer exists, then the plain-

tiffs have nothing to do here." On the other hand, if the

l/8vy has not deprived Charles of the power to consent, (and

that is the view presented by the bill,) on what ground can

the aid of this court in the premises be successfully invoked ?

In Wetmore v. Midmer, 6 C. E. Green 242, a case somewhat

similar to this, a judgment against a life tenant was held to

be subordinate to an absolute power of sale vested in execu-

tors. In that case, the testator, by his will, gave to his son a

life estate in his mansion-house and part of the grounds be-

longing to it. Subsequently in the will, he authorized his

executors to sell and convey all or any part of his real estate.

It was held by this court, that under that provision the exec-

utors had power to sell and convey in fee the mansion-house

property devised to the son for life, and that their deed con-

veyed to, and vested in the grantee, the premises free of the

life estate. Bacot v. Wetmore, 2 C. E. Green 250. The will

was prov^ed in 1852. In 1851 a judgment had been recov-

ered and was still subsisting against the son, for a consider-

able sum, in the Supreme Court of this state. The executors

sold the mansion-house premises in 1852, and in 1869, under

an alias execution issued on the judgment above mentioned, a

levy was made on that property. It was held that the sub-

sequent power in the will to the executors to sell all or any

of the lands devised, must prevail over the former devises,

which must be taken as subject to this power and its execu-

tion, and that therefore it followed that the judgment and

execution must be subordinate to the absolute power of sale

vested in the executors. In the present case the devise is of

the use and occupancy of the land to Charles for his life, free

Vol. X. H
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from all encumbrances, with remainder to his surviving

children in equal shares, with power to the executors to sell

and convey the property in Charles' lifetime, notwithstand-

ing that devise, at their discretion, but not without his writ-

ten consent. In case of such sale, the proceeds are to fall

into the residue of the estate, and with it to be held in trust

by the executors after the decease of the testator's widow, and

the net interest or income to be appropriated by them at their

discretion, to tlie su}>port of Charles and his family, and after

his death tiie residue to be equally divided between his sur-

viving children. Here, then, is a power of sale at the discre-

tion of the executors, clogged only by the necessity of obtain-

ing the written consent of Charles. The lien of the judgment

and execution must be subject to this power and the exercise

of it, at the discretion of the executors, unless the judgment

works an extinguishment of the power. The complainant

claims, that by virtue of the judgment, execution and levy,

the power to consent is taken away ; if not legally, then

equitably; and therefore, the power of sale is annulled ; that

is, that the judgment, execurioB and levy are to be regarded

as an absolute alienation by Charles, from which he ought not

to be permitted to derogate. He insists that the bankruptcy

of Charles would destroy his power to consent, and therefore,

by parity of reasoning, the recovery of a judgment against him

would do so. But bankruptcy does not, in all cases, extin-

guish the power of the life tenant to consent to a sale. Holds-

worth V. Goose, 29 Beav. Ill ; Eisdell v. Hammersley, 31

Beav. 255 ; Simpson v. Bcdhnrst, L. R. 5 Chan. App. 1 93.

Xor is the jiower to consent to a sale extinguished in all

cases where the donee of the power is the life tenant, even by

the absolute alienation by him of his life estate. Warhurton

v. Farn, 16 Sim. 625 ; Ale.vander v. Jlills, L. R. 6 Chan.

App. 124. See, also. Long v. Rankin, 2 Sugd. on Pow. {3d

Am. ed.) App. 513; Wahnesly v. Builerworth, Coote on

Mortgages, App. 573 ; Tyrrell v. Marsh, 3 Bing. 31 ; Davies

V. Bush, MeCl. & Yo. 57; Jones v. Winwood, 10 Sim. 150;

Ren V. Bulkeley, Doug. 292
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The rule is, that so long as nothing is done in derogation

of the alienee's estate, the alienation has no operation on the

power. The donee cannot defeat his own grant. On this

principle rests the decision in Piers v. Thiite, 1 Dru. & Wal.

279, which was a case where a person seized of a life estate

in lands, and being indebted in various sums of money secured

by his bonds, filed a bill to restrain proceedings at law on

them, on account of usury, and then entered into a consent in

the cause with his creditors, whereby it was agreed that a

certain sum should be found due on a foot of those bonds,

and the consent was embodied in the master's report and a

decree pronounced declaring that that sum was due and well

charged on the lands in the pleadings mentioned ; and it was

held that the consent was such an act or contract on the part

of the debtor, as when acted on and embodied in the decree of

the court, deprived him of the right of executing a power to

charge the life estate with portions for younger children, so as

to affect the rights of creditors under the decree which had

-attached upon his life estate.

But, is the complainant's judgment at law, in this case, to

be regarded as an alienation of his life estate? Said Lord

Tenterden in Doe d. Wigan v. Jones, 10 B. & C 459, "It

has been established ever since the time of Lord Coke, that

when a power is executed, the person taking under it takes

under him who created the power, and not under him who
executes it. The only exceptions are where the person exe-

cuting the power has granted a lease or any other interest

which he may do by virtue of his estate, for then he is not

allowed to defeat his own act. But suffering a judgment is

not within the exception as an act done by the party, for it is

considered as a proceeding in invitum, and therefore falls

within the rule." In that case, an estate had been conveyed

to such uses as a person should by deed appoint, and in the

meantime, to the use of himself for life, and afterwards a

judgment was recovered against him, and after the entry of

the judgment he mortgaged the property, appointing the use

for five hundred years, and after the execution of that deed,
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the judgment creditor sued out an elegit. It was held that

the lien upon the land was defeated by the execution of the

power.

In Doe d. Mitchinson v. Carter, 8 T. B. 57, where a lessee

covenanted not to alien or transfer away his lease, and after-

wards acknowledged a judgment on which the lease was taken

in execution and sold, it was held that this sale was not a

forfeiture of the lease. In that case, the lessor brought an

ejectment against the purchaser of the lease. Lord Kenyon

said there was a difference between those acts which a party

does voluntarily, and those which pass in invitum; that judg-

ments in contemplation of law always pass in iTtvitum, and

that that was not an alienation within the meaning of the

covenant.

There is no equitable ground in the bill on which this

court can be asked to extend its support to the complain-

ant's lien. On the other hand, it is rather its duty to give

effect to the intention of the testator in the devise under cun-

sideratioji. The power of sale was not given for the benefit-

of Charles alone, but for the benefit of his family also. It is

evident that in the gift of the use and occupancy of the prop-

erty the testator had the same design and sought to effect the

same object. It may be remarked that this court will some-

times control the extinguishment of such a power. In

Cunynghame v. TJiurlow, reported in a note in 1 Russ. & Myl.

431, where a father, having a fund for life, with remainder to

his children in such shares as he should appoint, and in

default ( f appointment to the children equally, made a release

of the power for the purpose of vesting in himself the share

of a child who had died, and whose executor and legatee he

was, the court refused to give present effect to the release so

far as it operated to vest such share in him, althougli the

power was, in fact, extinguished by the release. And as a

general proposition, if the duty of the donee requires him to

exercise a power at a future time, he cannot extinguish it by

a releas(^ Williams on Real Prop. 256.

This i,*ase differs essentially from one where the gift is of a

life estate, with a power to the life tenant to compel a sale by
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his direction or appointment. There, the life tenant moves

the arm of the trustee at his will and for his own advantage.

Here, the sale rests in the discretion of the trustees, qualified

only by the necessity of obtaining the consent of the life ten-

ant to the exercise of that discretion. The power of sale is

in them, not in him. However much he may desire a sale,

it cannot be had except at their discretion.

To grant the prayer of this bill would be to defeat the

manifest intention of the testator, as well by depriving

Charles and his family of all use and occupation of tiie prop-

erty during his lifetime, and so of all benefit of the devise

during Iiis life, as by depriving the executors of the power

conferred by the testator for the protection of the subject of

his bounty, and to secure it to its appropriate objects; and it

would be to deprive those in remainder, as well as Charles, of

the benefit of the exercise of that power.

The judgment creditor has obtained a lien on such estate,

and only on such estate, as well as to tenure as otherwise, as

by the provision of the will has been created. If the estate

be uncertain, he has no equity to call on this court to add

<;ertainty to it. If its tenure be weak, he has no equity to

call on this court to strengthen it.

If, as before remarked, the power to consent is extinguished

by the judgment, then no relief is needed in the premises.

If it be not so extinguished, there is no case made by the bill

to induce tliis court to exercise its power, under the circum-

^stances, to prevent a sale by the executors.

The injunction will be dissolved and the bill dismissed,

with costs.

Pierson and others vs. Hitchner and others.*

Notice of application for assignment of dower, by publication, where all

the persons interested in the lands reside in this state, is a nullity, and

assignment of dower to a widow under proceedings had upon such notice

is illegal.

*CiTED in Friits' Case, 5 Stew. 294.
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2. Minors -who have no guardians, are entitled to notice of such applica-

tion, and guardians ad litem should be appointed for them.

3. The Court of Chancery has power to set aside an excessiTe assign-

ment of dower. It has undoubted jurisdiction over the whole subject, and

is competent to administer the appropriate relief on equitable terms.

4. The widow having married again, and her husband having made im-

provements on that part of the lands assigned to the widow, at the request

of the parties seeking to set the assignment aside, he is entitled to compen-

sation therefor, and he and his wife must account, as trustees, to the heirs,

for the reasonable annual value during the time ihev have enjoyed it, of

any excess which may appear of the dower as assigned, beyond the proper

quantity which may be ascertained upon a re-admeasurement.

Bill for injunction, and to set aside assignment of dower.

On final hearing on pleadings and proofs.

Mr. F. F. Westeott, for complainants.

Mr. J. J. Reeves, for defendants.

•

The Chancelix)e.

Philip Pierson, late of the county of Cumberland, in this

state, died on the 21st of July, 1853, intestate, leaving a

widow and five minor children, the youngest of whom^ ap-

pears to have been but two years old, and the oldest but eight,

his heirs-at-law. One of the children has since died, and

another seems, from the evidence, to be non compos mentis.

At the time of Philip Pierson's death, he owned a farm of

one hundred acres, lying partly in Cumberland and partly in

Salem. The widow, having in May, 1854 married Eli P.

Hitchner, applied with him to the Ordinary, on the 5th of

July of that year, by petition, for the assignment of her

dower, under the " act relative to dower." The petition al-

leged that the petitioner had caused at least four wrecks' notice

of the application to be given to all persons interested in the

real estate, by publication in the West Jersey Pioneer, a news-

paper printed and published at Bridgeton, in Cumberland

county, and circulating in the neighborhood of the property^
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It does not appear from the petition, nor otherwise in the

proceeding?, who the persons interested were. On the filing

of the petition, commissioners were appointed to assign the

dower, who accordingly set off to the widow forty acres of

the farm, including that part on which were the dwelling-

house and all the rest of the farm buildings. Their report is

dated October 20th, 1854. Eli P. Hitchner took out letters

of guardianship of the persons and estates of the children, in

September, 185-1. On his marriage to Mrs. Pierson, he took

possession of the whole farm and remained there, his wards

residing with him, till 1861, when he removed to a farm which

he owned, in the county of Salem, and from that time to

1870 he leased the Pierson farm, or put it out on shares, and

received the rent, or a share of the produce of it, accordingly.

In 1670, George, Joseph, and Margaret, three of the com-

plainants, children of Philip Pierson, were let into possesion

of the whole farm, by Eli P. Hitchner and his wife, and were

so in possession in December, 1872, with Gould S. Hitchner,

with whom Margaret had intermarried. At that time, notice

: :uit the farm on the 25th of the ensuing !March, was given

: •-i.em by Eli P. Hitchner and his wife. The complainants,

in Febniary, 1873, filed their bill for an injunction to restrain

Eli P. Hitchner and his wife from evicting them from the

premises, and to set aside the assignment of dower.

The assignment to the widow was illegal. The act under-

which the proceedings were taken, (X^x. Dig. 252, 253,*) pro-

vides that it shall be lawful for any widow entitled to dower

in any lands or real estate of which her hosband died seized,

or for any heir or beire, or guardian of any minor ehild or

children, entitled to any estate in such lands or real estate,

or for any purchaser therec»f, to apply by petition to toe

Orphans Cbart of the county where the said lands or real

estate are situated, for the appointment of commissioners to

assign t^j such wi-Jow her dower in such lands atid real estate,

and that thereupon the court shall appoint three discreet and

disinterested freeholder, in the county, commissioners to

admeasure and set off, as s]>eedily as conveniently may be,

*£«r., pp. 323, 324.
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one-third part of the lands and real estate, as the widow's

dower. It further provides, that the party petitioning shall

give twenty days' previous notice in writing, to the other

person or persons interested, aud to the guardians (if any) of

minor children, of the intended application, by serving the

same personally, cr leaving it at his or her usual place of

dwelling; or where any person entitled to notice of such

inttuiied application shall not reside in this state, and shall

nut he served with notice as aforesaid, then notice may be

given by advertisement in a newspaper published in the

cctiinty where the said lands or real estate are situated, or in

the county nearest thereto in which a newspaper shall be

published, for at least four weeks successively, at least once

in f.irli week. It is further provided, that where a husband

sIihIJ die seized of lands or real estate in two or more counties,

it >hall be lawful for the Ordinary or Surrogate-General to

apiioint ccraniissioners to admeasure and set off dower as

aforesaid, aud to proceed therein in all respects as the

Orplians Court are by that act authorized to proceed for the

making admeasurement of dower. The statute provides for

noiice to all persons interested. Those who reside in this

state are to be notified by written notice, served personally, or

left at their usual place of dwelling. The notice by publica-

tion is authorized only in the case of non residence. In this

ca>e, all of the persons interested resided in this state. The

not lee by publication was, therefore, a nullity. The minors,

however, when the petition was filed, had as yet no guardian,

and it is urged by defendants' counsel, that therefore no

notice was requisite ; that the act makes it obligatory on the

petitioner to give notice only to such minors as may at the

time have guardians. Such a construction is inadmissible

and unreasonable. The legislature intended and provided

that all persons interested should have notice, either actual

or constructive. Minors are to have notice in the person of

their guardians, if any they have. If they have no guardians,

they are not, therefore, to be ignored. A minor may, of

course, be of such an age and of such intelligence, as to be
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quite able, if not to protect, still, to look after his interest in

such a proceeding; and, as a rule, notice should be given to

minors residing in this state, without guardians, in the manner

designated by the statute. The fact of their minority should

be made to appear to the court, to the end that it may appoint

guardians ad litem for them. If the circumstances of the

minor, such as his tender age, want of capacity, or the fact

that he is under the care of the applicant, be such as to render

notification impracticable or nugatory, the fact of non-notifi-

cation, with the reason thereof, should be made to appear.

The legislature, of course, did not intend that the rights of

the infant who has a guardian to look after his interest,

should be carefully protected, while those of tlie minor who

has no guardian, and therefore most needs protection, should

be wholly ignored.

In a writ of dower, or dower unde nihil habet, the court

provides, by the means usual in courts of law where a minor

is defendant, for the protection of the rights of the infant

heir. In equity, the. assignment of dower is made with

like care as in a court of law, for the rights of the infant

who may be interested. But, under the construction con-

tended for under the summary proceedings provided by

the act, the interest of the infant who happens to be

without guardian, is entirely uncared for. In the present

-case, all the persons interested, except the petitioners, were

infants of tender years, and the proceedings are not only silent

as to the fact of their minority, but do not even disclose who

tlie persons interested were. It was, in fact, an ex parte

assignment, without notice to any person interested. Again,

the assignment was clearly excessive. Of the one hundred

acres of whicli the farm consisted, forty, with all the farm

buildings, were assigned to the widow. Nor does there

appear to have been any reason for the apparent excess. Of
the power of this court to set aside the assignment, there can

be no doubt. In Iloby v. Hoby, 1 Vern. 218, the bill was, to

be relieved against an assignment of dower by the sheriff,

-which, in the bill, was charged to have been fraudulently
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made, there having been assigned to the widow for her dower,

one full third part, in annual value, of the lands, and, on the

third, there was a coal mine of considerable annual value,

which was not taken into account in the assignment. lu

view of this fact, and that the widow's father was the only-

person who defended the writ of dower on behalf of the

infants, and appeared to see it set out, (which, to the court,

seemed like collusion,) the court proposed terms in reduction

of the assignment to the widow for her consideration and

acceptance, and directed that a new assignment be made, if

she refused them. In Sneyd v. Sneyd, 1 Atk. 442, the widow
had recovered judgment in a writ of dower, and dower was

assigned by the sheriff. The heir filed the bill to be relieved

against the assignment, on the ground that the sheriff had

included in his estimation of the property of which the widow

was dowable, property in which she was not entitled to dower,

and had assigned to her, accordingly. The assignment was,

therefore, excessive. The court ordered that it be set aside.

This court has undoubted jurisdiction over the whole subject,

and is competent to administer the appropriate relief on

equitable terms. Hurtshorne v. Hartshorne, 1 Greenes Ch.

349 ; Hinchman v. Stiles, 1 Stockt. 454 ; Opdyke v. Bartles,

3 Stoeli. 133; Rockwell v. Morgan, 2 Beas. 119.

And there is special reason why this court should admin-

ister the relief. This ease should be disposed of in all its

parts, here. It appears that, since the complainants have

been in the occupation of the premises, Eli P. Hitchner has,

at their request, built a new barn on the property, locating it

on that part of the farm assigned to the widow. He is enti-

tled to compensation for it. Besides, he and his wife should

account, as trustees, to the heirs for tJie reasonable annual

value, during the time they have enjoyed it, of any excess

which may appear of the dower as assigned, beyond the proper

quantity which may be ascertained upon the re-admeasure-

ment. The assignment made by the commissioners will be

set aside, and a new one made under the direction of this
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court. When it shall have been made, it will appear as ta

what excess Eli P. Hitchner and his wife are to account, and

the account may then be taken between the parties.

Hecht vs. Koegel and Koegel.

Creditor's bill to set aside a conveyance by the debtor, on the ground

that the conveyance was made without consideration, and to defeat credi-

tors. Decree accordingly.

On final hearing on pleadings and proofs

Mr. J. H. Lippincolt, for complainant.

Ifr. J. F. Randolph, for Christian Koegel.

The Chancellor.

This is a creditor's bill. The complainant alleges that the

defendant, Gottlob Koegel, being indebted to him in the sum
of about $350, for goods sold and delivered between January,^

1870, and April 21st, 1871, conveyed to his brother, the •

defendant. Christian Koegel, all his property, personal and

real, with intent to hinder and defeat his creditors. The
complainant recovered a judgment for his claim in the Cir-

cuit Court of Hudson county, on the 26th of December^

1871, and issued execution thereon, which was levied on the

hereinafter mentioned land. The proof shows that about

the 1st of August, 1871, Gottlob was the owner of a dwell-

ing house, in which he lived, and which was upon a tract of

four lots of land belonging to him, at West New York, in

the county of Hudson, and of valuable personal property,,

which he had in his possession there, consisting of horses,,

wagons, cows, swine, &c., &c. He was indebted to variou?

persons to the amount in the aggregate of about $1500, but
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was unal)le to meet his obligations. He was in trouble. He
had an encounter with a person in Xew York, which resulted,

(but without his fault, it appears,) in the death of his assail-

ant, and he had met with considerable losses in his business.

By the advice of his brother Christian he absconded from

his creditoi-s, and thereupon Christian took possession of his

personal property, removing it from the premises of Gottlob

by night. Just before he absconded he executed a mortgage

on his real estate before mentioned, to Christian, for §1500,

which was ante-dated April 1st, 1871. An attachment

liaving been issued against Grottlob by a creditor named

Klein, and levied on the personal property, Christian paid

the claim and removed the attachment. Part of this prop-

erty Christian sold, and the rest of it he returned to Gottlob,

on the latter's return to this state, which took place about the

15th of the same month of August. Gottlob then executed

a bill of sale to Christian for part of the personal property,

for the -consideration, as expressed in the instrument, of §700,

and with his wife executed a deed of conveyance to Christian

for the real estate ; the consideration expressed in the deed

being S2600. That property was subject to a mortgage

given by Gottlob, April 1st, 1870, to Henry F. Maackens,

for SIOOO, and interest. The complainant alleges that the

conveyance of the real and personal pro[)erty to Christian

was without consideration, and to defeat creditors. Gottlob

swears that it was so, that it was made at the suggestion of

Christian, who proposed to hold the property until a settle-

ment could be effected with the creditors, and that the mort-

gage of $1500 was given to enable Christian to make such

settlement with the proceeds of it. Gottlob states, that after

his return. Christian proposed the conveyance of the real es-

tate and the execution of the bill of sale, in view of Gottlob's

inability to manage his affairs, and that he executed the bill

of sale and deed for the land to Christian, accordingly.

Christian, on the other hand, swears that the mortgage was

given to him to secure a debt due to him from Gottlob, for

monev advanced by him to Gottlob at various times during a
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number of years, from the time when Gottlob first arrived in

this country, and that the bill of sale and the conveyance of

the land were made on a sale of the property by Gottlob to

him, made in view of Gottlob's intention to return to Europe.

He testifies that he was to pay the money for the goods, and

that the consideration of the deed was made up of the

Maackens mortgage of $1000, his mortgage of $1500, and

the amount of a note for $100, endorsed by him for Gottlob.

He utterly repudiates the idea that he took the property, real

or personal, or any of it, on the understanding that he was

to pay the debts of Gottlob, or any of them, and distinctly

and expressly swears that he made no such agreement, and

that there was no such understanding. Opposed to this

statement, is not only the evidence of Gottlob, but also that

of his wife, who testifies that when Christian was taking the

personal property away, she was weeping, and he, to quiet

her, told her that in four or five days he would bring the

property all back to her, when he should have settled up

with the creditors. And in this she is corroborated by two

disinterested witnesses; one of whom says that on another

occasion Christian made a like statement to her in his pres-

ence, and added, that his brother should not lose a penny on

his account. The complainant also swears to Christian's ad-

mission to him that the personal property had only been

transferred to him to make an easy settlement with Gottlob's

creditors, and that it was still Gottlob's ; and that the mort-

gage of $1500 was made so that Gottlob's creditors, could

not attach the property, and so Gottlob would be safe. One
of Christian's witnesses, William Kraft, testifies that about a

week after Christian took possession of the personal property,

Christian and Gottlob came to his house to sell him a wagon,

part of the property, and that he bought the wagon and gave

a note for it, payable to Christian's order, which the latter

handed over to Gottlob, and that he made the note to Chris-

tian's order because Gottlob said Christian " had the things

to sell." Besides all this, Christian is contradicted by his

answer in the cause, in which, after stating that the consider-
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ation of the bill of sale and deed was the mortgage of $1500,

and SI 00 money lent by him to Gottlob, he adds, that he, "as

a further consideration for said deed and bill of sale, agreed

and assumed to pay, and did pay with his own money, certain

debts then due and owing by Gottlob to various persons,

amounting, together, to the sum of §1150, or thereabouts."

And he further "insists" that the bill of sale was "exe-

cuted and delivered to him in consideration of certain debts

of Gottlob, at that time paid or assumed by him." It ap-

pears from the evidence, it may be observed, that the debts

he has paid amount to but little if anything more than the

amount received by him from the sale of the j^ersonal prop-

erty sold by him. To establish the debt of Si 500, he swears

that on the 5th of January, 1871, he and Gottlob had a set-

tlement, in which the latter was found to owe him for bor-

rowed money, and interest, $1500, including S"5, which he

says he then lent to Gottlob. But he fails to give a credible

account of this alleged settlement, and Gottlob denies it m
ioto. Christian produces a written statement acknowledging

the accounting, and that there was found due to Christian

from Gottlob thereon, SI 500, the signature to which the lat-

ter admits is genuine, but he denies that he signed that in-

strument. An inspection of the document is sufficient to

show that the signature and the statement were written at

different times. They are in different inks. The signature

may have been given to Christian in blank for the pur-

poses of the fraud they intended. At all events it seems

clear, that if the genuineness of the instrument be admitted,

it was fictitious and intended merely to further the fraudu-

lent design of Christian and Gottlob. The former is unable

to account for the fact, that the amount of the alleged indebted-

ness, including interest, was exactly Si 500. He cannot state

the items of the alleged loans beyond the amount of $875,

and these are, as is the whole of the alleged indebtedness, ex-

pressly and explicitly denied by Gottlob. Christian's account

of the loss of his memorandum-book, in which he says he

had set down the loans, is unworthy of credit.
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My conclusion is, that the bill of sale and deed were

both voluntary, and were made with intent to hinder and

defeat the creditors of Gottlob, and ought to be set aside as

fraudulent.

McKillopp vs. Taylor.

A party enjoined, violates the plain and positive mandate of the court

at his peril. Advice of counsel, that he may safely pursue the course pro-

hibited, without conforming to limitations prescribed by the injunction,

will not avail to excuse his misconduct.

On motion for attachment for contempt.

The Chancellor.

The defendant is the occupant of the premises known as

" The Idle Hour," at Greenville, in the county of Hudson,

on which he has established a rifle-range, for the accommoda-

tion of shooting parties. The complainant occupies, under

lease from him, the adjoining land, on which he dwells with

his family, and which he cultivates as a market garden. At

the filing of the bill, the range was in frequent use, and rifle

balls, discharged by persons shooting there, passed over the

complainant's premises, and some of them fell upon them,

causing great and constant apprehension of personal injury in

the complainant and his family and workmen employed there

on his grounds. The bill prayed an injunction against the

defendant, and the writ was granted, restraining him from the

use of the range until it should have been rendered free from

danger to the complainant, his family, and workmen. The

defendant, after the injunction was served, permitted the

range to be used, without taking any steps whatever to rendw

the use of it less dangerous. Motion is now made for an

attachment against him, as for contempt for violation of the

injunction. He alleges, that before permitting the range to

be used, after service of the injunction, he consulted counsel,
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who, he alleges, examined the range and advised him that he

might safely continue to use it, without taking any further

steps to protect the complainant. If such advice was, indeed,

given to him, it cannot avail him as an excuse for his mis-

conduct. He needed no advice on that point. The terms of

the writ were plain and positive, and he disobeyed the man-

date of the court at his peril. He must be adjudged to be in

contempt. It appears that he has made some attempts since

then to render the range free from danger to the complainant,

and he insists that he has been successful, but the evidence

shows that the nuisance still continues. The injunction will

be modified so as to prohibit the use of the range until it

shall be made to appear to the court that it is free from

danger to the complainant, his family, and workmen.

Vreeland vs. The New Jersey Stone Company
and others.

1. An answer must answer fullv all the material allegations and charges

in the bill, and all the interrogatories founded upon and incidental to

them. This rule is strictly adhered to in cases of fraud.

2. The insufficiency of the answer in important particulars, is sufficient

ground for refusing to dissolve an injunction, granted upon filing the bill.

3. An injunction will not be dissolved upon new matter set up in the

answer, not responsive to the bill.

On exceptions to master's report, and motion to dissolve

injunction.

Mr. Isaac S. Taylor, for complainant.

Atr. Jacob Weart, for defendants.

The Chancellor.

The bill is filed for an injunction to restrain the defendants,

the New Jersey Stone Company, from declaring the stock

held by the complainant in that company, forreited for non-



MAY TERM, 1874. 141

Vreeland v. New Jersey Stone Co.

payment of an instalment of five per ceut. for which the

directors have called. The complainant asks the relief on

the ground of fraud. The company was incorporated by a

special act of the legislature of this state. The amount of its

capital is $100,000, divided into one thousand shares, of

which each of the five directors, except James H. Startup,

owns one hundred, and he owns two hundred. The stock

held by the directors, with that held by Anness, one hundred

shares, and that held by the complainant, is all that has been

taken or subscribed. All the stockholders, other than the

complainant, are, with the company, defendants. The com-

plainant alleges in substance, that a call for fifty-two and a

half dollars per share, made in May, 1872, and which he

paid, was fraudulently designed by the other stockholders,

five of whom are the directors, to affect and to obtain money

from him alone, and that none of the rest of the stockholders

have paid anything into the company, but that the other

stockholders have conspired to defraud him by means of the

calls, on the pretence that the company has purchased from

Startup, a lease for a certain quarry in Ulster county, New
York, at the price or premium of $35,000, and has paid for

it in cash. The complainant charges that it has made no

such purchase, and that if it has, it is a gross fraud on him

;

that the alleged price is an enormous one for the lease, which

was made January 1st, 1873, to Startup for a term of nine

years and three months from that date, reserving a rent of

only $1500 for the whole term.

The defendants answered. Exceptions were filed to the

answer. They were referred to a master, who has reported,

sustaining them. To his report the defendants excepted.

The first exception to the answer is, that the lease, a copy

whereof is attached to the bill, is not admitted or denied.

This exception is well taken. The complainant has a right

to an answer on this point, but there is none whatever.

The second exception is also well taken. That part of the

bill to which it relates, charges combination and conspiracy

among the individual defendants, to give themselves a ficti-

VoL. X. I
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tious and fraudulent credit on their stock, by reckoning and

allowing to Startup $35,000 as the value of the lease, and

applying the amount to the payment of the instalment of

fifty-two and a-half dollars per share on his and their stock.

This is not answered. The charge is of a particular combi-

nation. A particular answer must be given. The general

denial will not do. Story's Eq. PL, § 806.

The third exception must also be allowed. The bill alleges

that when the instalment of fifty-two and a-half per cent,

was called for, the complainant was assured by the directors,

and it was understood between him and them, that the like

instalment had been called for and demanded from all the

subscribers to the stock of the company, upon the whole

amount of the subscriptions, and that all of them, except him,

had already paid it in full. It charges that the instalment

had not been paid by any other stockholder, and the inter-

rogatory calls for an answer as to how, and to what extent

and amount, the assessments upon the respective subscriptions

of the other stockholders have been paid. The answer on

this point simply says, that the defendants " deny that said

assessment had not been paid by the other stockholders, but

(say) that each one of the other stockholders had paid up

their fifty-two and one-half per cent, subscription." This is

entirely insufficient.

The fourth exception must be sustained. The bill calls on

the company, in its interrogatories, which are based on suffi-

cient statements, for a disclosure and discovery of its title to

the lauds on which its operations are conducted, with the

true consideration paid or agreed to be paid therefor, and

the manner and time of such payment made or agreed to be

made, and to whom the same was or is to be paid, and also,

the true consideration of any and all conveyances, leases, con-

tracts, assignments or agreements under which the lands or

any interest, rights or privileges therein, are held and enjoyed

by the company, and to whom, when and in what manner

such consideration was paid or is to be paid. The answer is

in this respect evasive and insufficient.
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The fifth exception has reference to the call in the bill

upon the company, for an account of all moneys received from

assessments on the subscriptions to the stock, and the full

amount of the earnings of the company from the commence-

ment of its operations to the present time. The bill alleges

a refusal on the part of the officers of the company to furnish

the information to the complainant, in regard to the moneys

or equivalents thereof, received in payment of the instalments

or assessments on the stock. The answer on this point

merely says, that the accounts and expenditures are open to

the examination of the complainant at any time, and refers to

a trial balance sheet annexed to the answer. This exception,

so far as the moneys received from assessments is concerned,

must be allowed. The balance sheet is in no sense such an

account of those moneys as the defendants are bound to give.

The only statement on that score which it contains, is "capi-

tal stock paid in, $44,463.42." They could readily have given

the amounts received from each of the seven stockholders, on

account of the two calls which have been made, and they were

bound to do so.

Having undertaken to answer the bill, they must, accord-

ing to the general rule, answer fully all the allegations and

charges in it, and all the interrogatories founded upon and

incidental to them. Sto7"y^s Eq. PL, § 605 ; Hogencamp v.

Ackerman, 2 StocJct. 267 ; Brown v. Fuller, 2 Beas. 271.

This rule is strictly adhered to in cases of fraud Mech.

Bank v. Levy, 1 JEdw. 316; Scull v. Beeves, 2 Green's Ch.

84; Smith v. Loomis, 1 Halst. Ch. 60. The master's report

must be confirmed, the exceptions sustained, and the answer

adjudged insufficient.

The motion to dissolve the injunction must be denied.

The insufficiency of the answer in the important particulars

which form the basis of the exceptions, is reason enough for

denying the motion. Mervin v. Smith, 1 Green's Ch. 182

;

Scull V. Reeves, 2 Green's Ch. 84 ; Everly v. Rice, 3 Green's

Ch. 553 ; Teasey v. Baker, 4 C. E. Green 61. The ground on

which the motion was placed, was that of estoppel; that the
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complainant, when he subscribed for and took his stock, had

full knowledge of the transaction of which he now complains.

The complainant, by his affidavit read on the hearing, denies

the imputed notice. He subscribed for his stock about the

25th of May, 1872. The lease from Terwilliger to Startup,,

appears not to have been made until January 1st, 1873

—

seven months afterwards. It does not appear when the as-

signment from Startup to the company was made. The
answer is silent on this point, though it states it was recorded

June 5th, 1873, which was three months after the filing of the

bill. The lease to Startup, therefore, was not made until

three months after the complainant's note for $5250, given

for the first instalment, was paid. The resolution, of which

it is alleged in the answer the complainant had notice, but

which notice he denies, authorized the president and secretary

of the company to " purchase the lease of lands owned by

James H. Startup, at an expense of $35,000, the said lands

consisting of two hundred acres, more or less, and situated at

Port Benjamin, Ulster county, state of New York." At that

time. May 9th, 1872, Startup had no lease for the premises.

It is said in the answer indeed, but only indirectly however,

that he had a contract for it at that time. It is, obviously,

impossible to determine the merits of the controversy at this

stage of the suit. Apart from these considerations bearing

upon the merits, the rule forbids a dissolution based on this

new matter, not responsive to the bill, especially in view of

the complainant's denial. Breicster v. City of Newark, 3

StocJd. 114; 3Ion'is Canal and Banking Co. v. Jersey City, 1

Beas. Til ; Green v. Pallas, 1 Beas. 267 ; Huffman v. Hum-
mer, 2 C. E. Green 263.

Douglas vs. Meeceles and others.

1. The market value of stock is the actual price at which it is commonly

sold. That price may be fixed by sales of the stock in market at or about

a given time. If no sales can be shown on the precise day, recourse may
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'be had to sales before or after the day, and for that inquiry a reasonable

range in point of time is allowable.

2. Under a reference to ascertain the market price of a certain stock on

a given day, the intrinsic value of the stock sliould not enter into the

estimate, unless there has been no market price within a reasonable period,

«ither before or after that day.

3. It is not material, in ascertaining such value, to inquire why the

stock appeared in the market, when it was not thrown on the market in

large quantities, and there is no reason to doubt that the seller obtained

the best price he could for it.

On exceptions to master's report.

Mr. S. Tuttle and Mr. Griggs, for exceptants.

Mr. A. B. Woodruff, for complainant.

The Chancellor.

By an order made in this cause on the 31st of March,

1873, it was referred to a master to ascertain what the market

value was per share, of the stock of the Riverside Land Im-

provement Company, on the 1st day of November, 1867,

and also the number of shares of stock of that company,

which, at the par value, $50 i)er share, would be equal to the

one twenty-fifth part of $22,500 and interest thereon, from

September 28th, 1866, to November 1st, 1867; and what the

value of such shares would have been at that market value,

so ascertained, on the last named day, and the amount of such

market value of those shares, together with the interest

thereon, up to the day on which the master should make his

report. The master having reported, exception was filed to

so much of his report as relates to the market value of the

stock. He reports that that value was, on the 1st of Novem-
ber, 1867, $211.30 per share, and gives as his reasons for this

conclusion, that the evidence shows that, on the day last men-

tioned, the stock was not in the market ; that the company

iihen owned three thousand one hundred and eighty lots of

land ; that each share of stock represented two and sixty- seven

one hundred and twentv-fif'th lots; that each acre of land
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then owned by the company, contained twelve lots, and was

worth SI 000, at an a%-erage valuation, and that each lot was

therefore worth 883.33.

Findinff that the stock was not in the market on the day

as of which the market value was to be fixed, he has found

and reported what he considers to have been its intrinsic

value. The market value and the intrinsic value are by no

means, necessarily the same ; the terms are not convertible.

The intrinsic value of a stock is not only not an infallible

guide to its price in the market, but is, in fact, no guide at

ail. A stock intrinsically worthless may bring a good price,

while, on the other hand, one of great intrinsic value may be

greatly depreciated. If, under such a reference as that under

consideration, the master should find no guide to which he

could reasonably commit his conclusions—if he should find

no market price within a reasonable period, either before or

after the day to which his inquiries are to be directed, the

intrinsic value may then enter into his estimate. But the

order in this case called for his report as to the market value,

a term deliberately emphn'ed as being exactly expressive of

the meaning of the court. And if a marketable value could be

established, the master was bound to find and report it. The

late Chancellor found no fraud in the conduct of the owners

q{ the four and a-half shares of the original association. His

language is {Douglas v. Merceles, 8 C. E. Green 335) :
" The

bait of the profits was held out by the others, but Douglas

did not believe in any profits ; he had lost confidence in the

speculation, and, like a prudent man, was not willing to make

himself liable for more than he was already liable for. He
rightly apprehended what the others did not see—that, if the

scheme was a failure, he would be liable for losses in propor-

tion to his interest. I ciui see no fraud practiced upon him

by the others. He was, perhaps, over cautious—at all events,

as it turned out, those that had faith in it were right. But

he cannot protect himself by his over-cautiousness, and then

ask for a share of the profits of his less prudent associates, who-

chose to run the risk, and who have made the profits. I
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am of opinion that the complainant is not, hy the agreement,

entitled to any part of these four and a-luvlf shares in the

original association." He held, however, that those who took

those shares, ought to have paid for them with their own

funds ; but, instead of that, they paid for them in the funds

of tiie association, and therefore with money of which the

complainant was entitled to one twenty-fifth part, for which

part they are bound to account to him in the stock of the

company, at its "real market value" at the time of the con-

veyance, the 1st of November, 1867. The company dis-

solved on the 17th of July, 1872. Its dissulntion had taken

place, and its assets had been divided among its stockholders,

when the opinion above quoted was delivered. The order

contemplated, therefore, that payment was to be made in

money, instead of stock. The intention of the court was, to

require the owners of those shares to account to the complain-

ant for the one twenty-fifth part of the moneys of the associa-

tion, taken to pay for those four and a-half shares, with

interest, as iu the stock of the company at its current value

in the market on the 1st (hiy of November, 1867.

The market price of a commodity is the actual price at

which it is commonly sold. That price may be fixed by

sales in market at or about the time. If no sales can

be showMi on the precise day, recourse may be had to sales

before or after the day, and for that inquiry a reasonable

range in point of time is allowable. Dana v. Fiedler, 12

N. Y. 40 ; Beach v. Raritan and Del Bay R. R. Co., 37

N. K 457. There had been no sales before this date. There

were none at that time; but there were some after it. It

appears that, from the 1st of November, 1867, until Decem-

ber, 1870, the value of the stock in the market did not mate-

rially fluctuate. Tiiere is, therefore, no injustice to the com-

plainant in taking the market prices between those dates as a

criterion. And in taking this range, he has the benefit of

some, at least, of the improvements put upon the property,

and advantages secured for it by the company, after Novem-
ber 1st, 1867. After that date, an encumbrance was removed
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and improvements were made and induced by the company,

at very considerable expense, which must have enhanced the

value of the stock. The encumbrance Avas a lease, having

eleven years to run, upon between sixty and seventy of the

three hundred and fifty acres owned by the company, for the

surrender of which the company paid $6000. The improve-

ments appear to have been, the location, building, and com-

})letion of the New Jersey Midland Railway through the

property, the location by the railway company on the land of

the land company of a depot at a convenient place selected by

the latter, the building and operating of the Paterson and

Little Falls horse railway through the property to the

centre of Paterson, and the building of a number of dwelling-

houses and the grading of the streets. On the 18th of Feb-

ruary, 1868, the first sale of the stock appears to have been

made. Then, twenty shares were sold at $100 per share, and

though there were two sales of forty shares each, on the 1st of

November, 1868, and one on the 10th of that month, of

thirty shares, and another on the same day of twenty shares,

and a sale of twenty shares on the 10th of September, 1869,

yet at none of these sales, nor at all up to December 28th,

1870, did the stock bring more than §100 per share ; and on

the last named day, forty or fifty shares were sold at $140.

The sale made in February, 1868, followed, as it was, by

other sales made in that year and in the two years and ten

months following, none of which were at a greater price, may
properly be regarded as fixing the marketable value of the

stock as not exceeding $100 per share on the 1st of Novem-

ber, 1867. These sales were in the aggregate of one hun-

dred and seventy shares. The quantities sold at the various

sales were moderate, and the sales took place in Paterson,

where the company and its proj)erty were located and its

operations conducted. I leave out of view the opinion ex-

pressed by Mr. Hobart, the person who purchased the stock

sold in February, 1868, that the stock, on the 1st of Novem-

ber, 1867, would not have brought more than $75 a share,

because it is merely an opinion. The question to be deter-
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miued is, what could the complainant, if he had owned the

stock and had been willing to sell it, have got for it in the

market, on the last named day, from a person willing to buy?

Or, what price would he have been compelled to pay for it

then? It is not to be forgotten that the enterprise was a

speculation. Had it proved a failure after the 1st of Decem-

ber, 1870, the complainant would, under the evidence, have

been entitled, in this account, to have had the market value

of the stock on the 1st of November, 1867, fixed at $100

per share. The fact that the stock increased in value in the

market after the 1st of December, 1870, and the speculation

proved a success, cannot fairly or legitimately affect the con-

clusion as to its market value on the 1st of November, 1867.

It is urged, however, on the part of the complainant, that

these sales form no criterion of the market value of the stock,

because the vendors were under some necessity to part with

their stock, and were therefore not in a condition to insist on

a full price. This allegation is not supported by the evidence.

Besides, it does not seem to be material, in ascertaining the

market price of the stock, to enquire why the stock appeared

in the market. It was not thrown on the market in large

quantities. The sellers, it is to be presumed, obtained the

best price they could for it. That the stock did not com-

mand a better price in the market than $100 a share at

the time when these sales were made, is not denied.

The master should, under the evidence, have found that

that sum was the market value of the stock on the 1st of

November, 1867. The exceptions, therefore, are sustained.

The interest on the market value of the stock, from Novem-

ber 1st, 1867, to October 21st, 1873, the date of the n ^^ r's

report, is $809.66. The master, therefore, should have re-

ported that the amount of the market value of the shares,

Avith the interest thereon, was $2746.75.



150 CASES IN CHANCERY.

Gardner's Administrator v. Schooley.

Gardner's Administrator vs. Schooley and others.*

1. A mere promise by a father to reward a daughter for her faitliful dis-

. charge of her filial duties, in the absence of any contract or legal obligation

on which an implied promise to pay her can be based, is not such an agree-

ment as will support a mortgage subsequently executed to her, against the

father's creditors.

2. The law will not imply a promise on the part of a parent to pay a

daughter for services rendered by her in his household.

On final hearing, bill and cross-bill, answers, replications

and proofs.

Mr. John T. Bird, for com[)lainant.

Mr. E. P. ConJclin, for defendant, John J. Crevelii^.

3Ir. 31. Wyckoff, for Sarah A. Schooley.

The Chancellor.

The bill is filed to foreclose two mortgages, held by the

complainant, and given by Jediali Schooley, late of Blooms-

bury, in the county (jf Hunterdon, now deceased, on a house

and lot there, owned by him. The first was given to Henry
Gardner and William S. Gardner, on the 21st of March, 1869,

to secure the payment of §185.20, and by them it was assigned

to the complainant's intestate. The second was given on the

1st of April, 1871, to the complainant's intestate, to secure the

payment of §120. The property was, at the time of execut-

ing the first of these mortgages, subject to a mortgage given

by Jediah Schooley to William Creveling for §1000, and

interest. After giving the first of the complainant's mortgages,

Jediah Schooley executed a mortgage, dated December 28th,

1869, on the property for §1000 and interest, to his daughter,

Sarah A. Schooley, and on the 6th of April, 1870, lie

* Cited in Miller v. Sauerbier, 3 Stew. 74; De Camp v. Wilson, 4 Stew,

658.
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executed another mortgage for $246, to Robinson and Hoff,.

who assigned it to John J. Creveling, by whom it is now
'held. All these mortgages are still subsisting.

The controversy between the parties relates only to the

mortgage of Sarah A. Schooley, which the complainant and

John J. Creveling (the latter of whom filed a cross-bill

attacking it,) insist was voluntary and designed to hinder

and defeat the creditors of Jediah Schooley. Her answer,

which is under oath according to the requirement of the bill,

alleges that it was given to secure an indebtedness of $1000,

from her father to her for her work, labor, care, diligence and

nursing for him, and for money by her lent and advanced to,

and paid out and expended for him. It appears, however,^

from her testimony in the cause, that the mortgage was not

given in consideration of any money lent or paid, but only, as

she alleges, for her services in taking care of her father's

house, rendered between 1858 or early in 1859, and the date

of the mortgage. She testifies, that in 1858, she, being then

about eighteen years old, went away from her home in

Bloomsbury to learn a trade; that she remained away about

three months, when her mother's illness made it necessary

that she should return home to take charge of the affairs of

the household ; and that she returned accordingly and thence-

forward remained at home, devoting her time and services to

the family, taking charge of the household, washing, ironing,

mending, &c. Her mother died in March, 1863. Her father

was a day laborer, working on the railroad and dependent on

his labor for his support. He was possessed of no property,

except the mortgn^rod prtMiiises, a house and lot of one-quarter

of an acre, and some household goods, but not enough, how-

ever, to furnish his house, the best part of the furniture in

the house having been provided by some of his sons, wha
lived with him as part of tiie family. After the death of his

wife, his family consisted of himself, his mother, and his four

sons and two daughters. Three of the sons appear to have

been past their majority. They nevertheless lived with their

father, making his house their home. They paid no board,.
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nor did they make any compensation for their washing, mend-

ing, &c., which were done by Sarah there, but retained all

their earnings for their own use. Her services were to no

inconsiderable extent rendered to them. Two of them, with

her father, furnished her clothing. She continued from the

time of her return in 1858 or 1859, thus to live in the family,

until after her mortgage was given.

The debts of the complainant and that of the defendant,

John J. Creveling, were contracted for groceries and other

necessaries, furnished for use in the family, the purchases

[having been made by Sarah herself. The credit was given

to her father. The proof of the consideration of the mort-

gage to Sarah, is by no means such as to establish the mort-

gage as against the creditors of her father. On the other

hand, it leads to the conclusion that that instrument was

without consideration, and was designed to hinder and defeat

liis creditors. She neither proves nor alleges that there was

any agreement for compensation between her and him until

within about a year before the execution of the mortgage,

and wdiat she refers to in that connection appears to be his

promise, that if his life was spared he would giv^e her some-

thing to show for her services. This promise he is said to

have made on an occasion when her eldest brother remarked in

the course of a conversation in the family, that he had a lot

of land which he had bought with his own earnings, to show

for his work, and she said she had worked longer than he

and had nothing to show for it, and thereupon her father

made her the promise above mentioned. Except this there

is no evidence of any agreement between her and her father

for compensation, and this is not evidence of any such agree-

ment as will support the mortgage against his creditors. It

was his promise to reward her, if in his power, for her faith-

ful discharge of her filial duty. She never made any demand

for payment, nor did she ever receive anything on account.

There was no contract, and there appears to have been no

legal obligation on which an implied promise in this case can

be based. The mortgage appears to have been made without
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consultation with her, and without any knowledge on her

part of her father's intention to make it. There was no ac-

count, nor any reckoning between them. He appears not

even to have consulted her as to the amount for which the

mortgage should be made. He went to Phillipsburg and

had the mortgage drawn there, and there he executed it.

When it was delivered she gave no receipt nor any credit

for it. After it was delivered to her, however, she seems to

have made up an account, (all the entries of which she saya

she made at one time, and on which no credit is given,) of

her wages, from March 5th, 1863, when her mother died, to

the 5th of December, 1869, at $2.75 per week, with interest

for one year on $852, the gross amount of these wages, ac-

cording to her account, up to March 5th, 1869. Why this

account was thus made up, she seems unable to explain. In

the book which contains it, and which she produced on her

examination, there is another account of her services, in

which her wages are charged at $2.75 a week up to March
5th, 1866, and after that at $3 a week, and her father is

credited with casii, $35, under date of March 5th, 1864, and

$42, under date of March 5th, 1865. She says she had no

knowledge of the existence of this account until she produced

the book on her examination, and that she does not know
what the entries in it were intended for, unless it was that

one of her brothers intended by tiiera to make out a bill for

her. She admits that the credits in that account are fictitious.

This book proves to be the pass-book of her father's dealings

with Robinson and Hoff, containing the items of her pur-

chases of groceries and like necessaries from them, for the

amount of which their mortgage, now held by John J. Crev-

eling, was given, and all of which was due when her mort-

gage -svas made. It may be remarked, that she admitted in

her testimony that she knew when she received her mort-

gage, that there was a debt of like character with that of

Robinson and Hoff, due from her father to Theodore Gard-

ner. The account which she thus made up after the mort-

gage was given to her, amounts, without interest, to only
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^852, .while the mortgage was given for $1000, and it may-

be observed that in her testimony she says that the consider-

ation of the mortgage was her services alone, making no

mention of interest. The evidence leads me to the conclu-

sion that the services rendered by her, were not rendered in

pursuance of any contract or agreement between her and her

father for compensation therefor. Nor will the law imply

any promise to pay for services rendered by a daughter to

her father under such circumstances as . this case presents.

She returned to her father's house while she was yet a minor,

to live in and be part of his family, and she so continued, un-

emancipated, until after her mortgage was given. Her mort-

gage must be held to have been without consideration and

fraudulent as against creditors. Ridgway v. English, 2 Zab.

409; Updike v. Titus, 2 Beas. 151 ; Coky v. Coley, 1 Mo-

Cart. 350 ; Updike v. Tenbrook, 3 Vroom 105 ; Prickett v.

PricketCs Adnirs, 5 C. E. Green 478. It will be postponed

in favor of the mortgage held by John J. Creveling, and the

mortgage given to Theodore Gardner, for $120, and interest.

The priority of the other mortgages over hers is admitted.

Hand and otliers vs. Jacobus and wife.

A principal who has executed a contract for the sale of lands, and

authorized an agent to receive an instalment of purchase money under the

contract, and given the purchaser to understand that the balance was to be

paid to such agent, cannot repudiate the agency and refuse to execute the

deed, because the agent, to whom the purchaser has paid the whole of the

purchase money, is unable to pay it over to the principal.

On final hearing on pleadings and proofs.

Mr. F. A. Demott, for complainants.
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The Chancellor.

This is a suit for specific performance. The case preseats

but a single question—whether Thomas Decker was the agent

of the vendor to receive the purchase money. That there

was a sale of the property, which was a house and lot in Pe-

quannock township, in the county of Morris, by the owner

John Jacobus, to Hannah C. Hand, then the wife of the com-

plainant Albert Hand, but now deceased, is not disputed.

Mrs. Hand died after the filing of the bill, and her children

were made parties complainant in her stead. Nor is there

any doubt that the price for wdiich the property was sold,

was, as stated in the bill, $500, nor that the terras of

the purchase were, that of this sum, $200 were to be paid at

the time of the purchase, which was March 2d, 1866, and the

residue in June following, and that on payment of $200 on

account of the purchase money, the purchaser was to be let

into possession. The evidence shows that Mrs. Hand, on

payment of the $200, was let into possession accordingly, and

expended a considerable amount of money in fencing the prop-

erty. That the whole of the purchase money was paid is

not questioned, but the dispute is as to whether Thomas

Decker, to whom it was paid, was authorized to receive it for

tlie seller. The proof is, that when the first inquiry was

made by Albert Hand, of Jacobus, as to whether he would

sell the property, and if so, at what price, the latter told the

person (Jonathan Andruss) who made the inquiry of him for

Hand, that Decker was his agent, and transacted his business

for him, and that to him any one desiring to purchase the

l)roperty must be sent. Hand resided in Morris county, and

Jacobus lived in Newark. Decker was a merchant in the

latter place. The evidence shows that when the negotiations

for the purchase were made by Hand, the aid of Decker was

sought by Jacobus, and they were carried on by Decker, for

and in the presence of Jacobus, at Decider's store, in Newark.*

On that occasion. Jacobus offered to sell the property on the

terms above mentioned. Hand declined to close the purchase

then, saying that he would think the matter over, and if he
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got some money, would come down and see Jacobus ; to which

the latter replied, that he could come and see Decker about

the property, that what Decker had done for him was all

right, and that Decker would act as his (Jacobus') agents

Subsequently, on the 2d of March, 1866, Mrs. Hand came to

Decker and told him they iiad concluded to take the property

on the terms offered by Jacobus. She then paid him the first

payment of $200, for which he gave her a receipt as agent

for Jacobus. He then drew an agreement of sale of the

property, on the terms offered by Jacobus for Hand's accept-

ance in the conversation at Decker's store. She signed it

and left it with him, in order that he might get Jacobus' sig-

nature to it, whicli he subsequently did. Decker retained

the document, but it afterwards came into Jacobus' possession,

and was produced by his counsel on the examination. Decker

testifies that a day or two after he received the $200, he in-

formed Jacobus of what he had done, and he fully approved

of it, and then promised to come into Decker's place of busi-

ness and sign the agreement ; that soon after, but not on the

same day, he called on Decker at his store, and Decker thea

read the agreement to him. He expressed his approval of it

and signed it. On this latter occasion, Jacobus directed

Decker to notify the tenant of the property to quit possession

on the 1st of April then next, as he had sold the place to Mrs.

Hand. This was done, and the tenant left tlie property in

pursuance of the notification, and Mrs. Hand and her hus-

band entered into possession, accordingly. Decker swears

that at one of these interviews he asked Jacobus if he

wanted to use the $200, which he (Decker) had received from

Mrs. Hand, to which Jacobus re[)lied that he did ; that he

would like to use tiie money all at cnce ; and thereupon

he (^Decker) told him to let him have the $200 until he

(Jacobus) should receive the rest of the purchase money,

and that he would pay him interest for it, to which Jacobus

consented. On the 19th of June following, Mrs. Hand

called on Decker, and paid him the balance of the purcli.ise

money—$300—which he received, and gave her a receipt for
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it as agent of Jacobus, promising to get the deed for the

property and send it to her. The deed appears to have been

subsequently drawn and executed, but Jacobus refused to de-

liver it until he received the whole of the purchase money,

which Decker was then unable to pay him, but offered to pay

him $200 or $300 of it in cash, and to give his check or note,

payable within a few days from that time, for the residue.

Jacobus declined to accept this arrangement of the matter.

Jacobus, in his answer, which is wholly unsupported, denies

that Decker was his agent, or that he ever held him out to be

his agent in the sale of the property. Opposed fo his denial,

however, is the testimony of Andruss and Decker, and that

of Harris, who was present at the negotiation at Decker's store,

and who testifies that in the conversation there between the

parties, Decker said that he was the one who did the business,

and that therefore it would not be necessary for Jacobus to be

present. To the testimony of these witnesses, is to be added the

circumstance, that after full knowledge of the fact that Decker

had received the first payment from Mrs. Hand, and receipted

for it. Jacobus not only made no objection to Decker's action

in the matter, but distinctly approved of it, leaving the money

in his hands as a loan on interest, and gave possession of the

property to Mrs. Hand, in accordance with his agreement.

And besides, he permitted the purchaser still further to act

on the understanding that Decker was his agent, and on that

understanding to pay the balance of the purchase money to

Decker, and it appears that it was only when he found that

Decker was unable to pay him the money which he had thus

knowingly permitted him to receive as his agent, that he de-

nied and repudiated his agency. On the plainest principles,

his answer cannot avail him.

The complainants are entitled to the specific performance

of the agreement. There will be a decree accordingly.

Vol. X. K
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Reilly vs. Smith and wife.*

1. Where a wife refuses to join in a conveyance of lands which her hus-

band has sold, and there is no proof of fraud on the part of the husband in

her refusal, the court will not compel the husband to procure a conveyance

or release by her, or require him to furnish an indemnity against her dower.

2. Specific performance in such case refused, and the purchaser left to

his remedy at law, it not appearing that he was willing to pay the full

balance of the purchase money and accept a deed from the vendor alone.

On final hearing on pleadings and proofs.

Mr, M. R. Kenny, for complainant.

Mr. E. E. Coe, for defendants.

The Chancelloe.

This is a suit for specific performance. The defendant,

Michael Smitii, being the owner of a house and lot in New-
ark, employed Davis and Rodridge, auctioneers, of that city, to

sell the property for him at public auction. The sale was

made and the property struck off to the complainant at $875,

cash. Smith was satisfied with the sale and so expressed

himself. The complainant complied with the terms, paying

$50 on account of the purchase money, at the close of the sale.

The auctioneers gave him a receipt for the money, acknowl-

edging the sale and specifying the time and place when and

where the balance of the price was to be paid and the deed

delivered. Though the complainant was ready, at the time

and place so designated, to pay the money and receive the

deed, Smith did not appear, and subsequently refused to con-

vey the property. Both Smith and his wife were present at

the sale, and one of the auctioneers testifies that the latter

expressed her willingness that the property should be sold,

provided it should bring not less than $800

* Cited in Feeler v. Levy, 11 C. E. Gr. 335 ; Cooke v. Watsm, 3 Stew. 353.
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The bill alleges that Smith and his wife refuse to convey

the property, and prays that they may be decreed to convey

it to the complainant. The defendants have both answered,

denying their obligation to convey the property to the com-

plainant, while they admit that he purchased it at the auction.

The answer protests that Mrs. Smith ought not to have been

made a party to the suit, and that she ought not to be com-

pelled to join in a conveyance of the property to the com-

plainant, and prays the same advantage of the objection that

would have been accorded on demurrer. The bill and answer

both show a refusal on the part of the wife to join in the con-

veyance. The evidence also shows it. There is no proof,

nor is there any allegation, of fraud on the part of the hus-

band in her refusal. On the other hand, it clearly appears

from the testimony, that she is actuated by considerations

having reference to her own interest alone. The court will

not, under such circumstances, compel her husband to procure

a conveyance or release by her, or require him to furnish an

indemnity against her dower. Young v. Paul, 2 Stockt. 401

;

Hawraliy v. Warren, 3 C. E. Green 124; Riesz's Appeal, 73

Fenn. St. Rep. 485 ; Story's Eq. Jur., §§ 731-735.

Inasmuch as it does not appear that the complainant is

willing to pay the full balance of the purchase money and

accept a deed from Smith alone, a decree for specific perform-

ance must be refused, and the complainant be left to his

remedy at law.

The bill will, therefore, be dismissed, but as the case is one

of some hardship to the complainant, and the conduct of the

defendants has not been such as to entitle them to the favor-

able consideration of the court in this respect, it will be with-

out costs.
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The ^yASHINGTON Life Insurance Company vs. The-

Paterson Silk Manufacturing Company and

others.

1. It is not incumbent on a foreign corporation, complainant, to prove

their corporate existence, when the answer raises no question as to theip

existence or right to sue, but sets up a defence on the merits alone.

2. The unsupported testimony of a defendant seeking to avoid a mort-

gage debt on the ground of usury, that the broker to whom he applied for

the loan which tlie mortgage was given to secure, told him tliat he was the

'agent of the mortgagee to make loans, cannot affect the mortgagee.

3. A requirement by the lender, (an insurance company,) that the bor-'

rower take out a policy of insurance as a condition of making the loan,

is not, of itself, evidence of a usurious agreement.

On final hearing on pleadings and proofs

Mr. A. S. Boyd, for complainants.

Mr. G. S. Hilton, for defendants.

The Chancellor.

This suit is brought for the foreclosure and sale of certain

mortgaged premises, in Paterson, now owned by the Pat-

erson Silk Manufacturing Company. The complainants'

mortgage, which is dated February 2d, 1871, was given to

them by John Byard, while he was the owner of the prop-

erty, to secure the payment of $18,000, with interest. He
subsequently sold and conveyed the premises to the Paterson

Silk Manufacturing Company, a corporation created by

special act of the legislature of this state, subject to the en-

cumbrance of the complainants' mortgage, which, by the

deed, the grantees therein assumed to' pay, the amount of it

being computed and allowed to them as part of the purchase

money. On or about the 1st of March, 1873, the silk com-
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pany mortgaged the premises to the defendant, John R. Dag-

gers, in trust, to secure bonds to the aggregate amount of

^60,000, which they proposed to issue under the authority

given them in that year by the legislature. They appear to

have issued these bonds only to the amount of $4800, $4000

of which they had, at the time of filing the answers, bought

in and cancelled. They and Daggers have answered, setting

lip usury against the complainants' mortgage, and claiming

a deduction, in respect of the alleged usury, of ^3049.20,

with all interest which may have been paid on the mortgage.

On the argument, it was insisted by the defendants' coun-

sel that the bill must be dismissed, because the complainants,

who are a corporation under the laws of the state of New
York, and are there located, offered no evidence of their ex-

istence. But, although the complainants sue as a foreign

corporation, styling themselves in the bill the Washington

Life Insurance Company, of the city of New York, neither

of the answers raises any question as to their existence or

right to sue, but both of them set up a defence on the merits

alone. Under these answers I do not think it was incum-

bent on the complainants to prove their corporate existence.

The answers allege that Byard, being in straitened circum-

stances, applied to the complainants' agent, Samuel S. Wood,
Jr., in the city of New York, for a loan of $25,000 upon

the mortgaged premises, and that it was agreed upon between

them that the complainants should lend Byard $18,000, for

which, with interest at seven per cent, per annum, he was to

give them his mortgage on the mortgaged premises, and to

give them a bonus or premium of $2000, and take a policy

on his life for $10,000, to be issued by them. They allege

that on those terms only was he able to get the money. The
answer states that this agreement was executed, and that

Byard, accordingly, paid to the complainants the $2000 pre-

mium, and took out the life policy, paying to them as the

premium therefor, $1049.20, besides a policy fee of $1.

The transaction seems to have been this : Byard being in

need of money, and being the owner of a very valuable
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factory property in Paterson, applied to Wood, who was an

insurance and loan broker in the city of New York, for a

loan of §25,000, on mortgage on his real estate ; Wood ap-

plied to the complainants for the loan, which they. declined.

By the advice of Wood, Byard made a new application for a

smaller sum, § 18,000, and to strengthen it, proposed, by

Wood's advice, to take out a policy upon his life for §10,000,

from the complainants, and pay the first year's premium out

of the money he souglit to borrow. Tins application was

successful. It was agreed between Byard and Wood that

the latter, if successful in obtaining the loan, should have for

his services, including fees for searches and counsel fees in

regard to the title, $2000. Bvard swears that when the

money was paid it was paid by a check for §18,000 to his

order, which was delivered by Wood to the attorneys of the

complainants, who then, in Wood's presence, obtained Byard's

endorsement on it, and that they then, retaining that check,

gave Byard their check for the balance, betwen §14,000 and

$15,000, remaining after deducting the premium on the policy

and the $2000 commissions. He is undoubtedly mistaken

in reference to tiie manner and time of payment. Tlie com-

plainants' check was payable to the attorneys. The latter

appear to have deducted the amount of their bill for searches,

&c., §259.08, and the amount of the premium on the life

policy, and also the premium on §20,000 of fire insurance,

which was to be obtained as collateral to the mortgage, and

to have paid over to him by their various checks, dated on

the 3d and 4th days of February, 1871, all of the balance,

except §1000, which they retained as security that cert;iin un-

satisfied liens on the property should be discharged. This

money they afterwards paid to him on receiving evidence

that those liens had been cancelled. One of these checks for

§1740.92 Avas delivered to Wood. There is no evidence in

the cause that Wood was the complainants' agent in this

matter, except Byard's testimony. He swears that Wood
told him that he was the agent of the complainants to make

loans of money. Were this imcontradicted, it cannot, on-
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obvious principles, standing entirely alone as it does, affect

the complainants. Faulkner v. Whilaker, 3 Green 438,

440 ; Muir v. Newark Savings Inst, 1 C. E. Green 537, 539
;

Conover v. Van Mater, 3 C E. Green 481. But it is explicitly

denied by Wood, who swears that he was in no sense the

agent of the complainants in lending the money ; that the

complainants never received one dollar of the bonus, but that,

on the other hand, it was shared by hira with those who had

been instrumental in bringing Byard to him.

The defendants' counsel, on the hearing, insisted that the

complainants imposed on Byard, as terms on which alone

the loan would be made, the taking out of a life policy,

and that that was intended as a mere cover for usury. It

does not appear, however, that the taking out of the policy

was a condition. It is probable that it was proposed by

Byard himself, as an inducement, and so became ))art and

parcel of the agreement. But if it be admitted that it was a

condition of the loan, it is not evidence of a usurious agreement.

The policy was taken out at the usual rate, and there is no

evidence whatever, that it was designed as a cover for unlawful

interest. Grosvenor v. Flax Co., 1 Green's Ch. 543 ; Griffin

V. N. J. Oil Co., 3 Stockt. 50 ; Utica Insurance Co. v. Cald-

well, 3 Wend. 295 ; New York Fire Ins. Co. v. Donaldson, 3

Edw. 199.

The defendants are not entitled to the deduction claimed,

or any part of it. There will be a decree for the complain-

antsj in accordance with these views, for the amount of prin-

cipal and interest due on their mortgage, according to its

terms.

Allen's Executors vs. Roll.

1. Cesiuis que trust are necessary parties to a bill for foreclosure by their

trustee.

2. An allegation in the answer, as a defence to a bill for foreclosure of a

purchase money mortgage, that "part" of the land intended to be con-
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veyed, has been omitted from the description by metes and bounds, without

stating what part, or whetlier the land is not otherwise suflSciently described

to be fully identified, is insufBcient.

3. The defence of an alleged error in his deed cannot avail the defendant

under his answer to a suit for foreclosure of a purchase money mortgage.

4. A defendant can have positive relief against the complainant, even as

to the subject matter of the suit, only by cross-bill.

On exceptions to master's report upon exceptions to answer.

Mr. £. A. Vail, for complainant.

Mr. T. H. Shafer, for defendant.

The Chancellor.

This case comes before me on two exceptions filed by the

defendant, to the report of a master upon exceptions to the

answer. The suit is for the foreclosure of a mortgage given

to the complainant's testator, as guardian of certain infants,

on the 13th of April, 1866, to secure the payment of part of

the purchase money of land of the infants, sold to the defend-

ant and Ferdinand Blancke under an order of the Orphans

Court of the county of Union. The exceptions to the answer

were three in number. The master reported that the first

was not well taken, but that the other two were. The second

exception to the answer is to the objection therein made, that

the cestuis que trust ought to have been joined with the execu-

tor as ])arties to this suit. The third is to the defense set up

in the answer, that the deed of conveyance from the guardian

to the defendant and Blancke, is defective in its description

by metes and bounds of the land intended to be conveyed

thereby.

The mortgage in suit is not assets in the hands of the

complainant. He holds it merely as his testator held it, as

trustee. Deering v. Torrington, 1 Salk. 79 ; Kipp v. The

Bank of New York, 10 Johns. 63; Dias v. BrunelVs Execu-

tor, 24 Wend. 9 ; Moses v. Murgairoyd, 1 Johns. Ch. 119

;

Perry on Trusts, § 344 ; Willis on Trusts 53, 1 1 1 ; Trecothick
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V. Austin, 4 Mason 16 ; De Valengin\s Achn'rs v. Duffy, 14

Peters 282 ; Bai^hs v. Wilkes, 3 Sandf. Ch. R. 99 ; Bowman

V. Rainetaux, Hoffm. 150; Matthews on Executors 119, 243.

Said Justice Story, in Trecotiiick v. Austin :
" Executors are

charged with no more, in virtue of their office, than the

administration of the assets of the testator. If, at the time

of his death, there is any specified personal property in his

hands belonging to others, which he holds in trust or other-

wise, and it can be clearly traced and distinguished from the

testator's own, such property, whether it be goods, securities,

stock, or other things, is not assets to be applied in payment

of his debt, or to be distributed among his heirs, but is to be

held by the executors as the testator himself held it." There-

fore, according to the settled rule, the cestuis que trust should

be parties to the bill. Story^s Eq. PL, § 201 ; StiUwell v.

McNeely, 1 Green's Ch. 305 ; Lai^ge v. Van Doren, 1 McCart.

208 ; CooVs Executors v. Higgins, ante p. 117. The second

exception to the answer was not well taken. The first excep-

tion to the report must, therefore, be sustained.

The answer as to the defense above alluded to, based on

the alleged defects in the deed of conveyance, is insufficient.

It alleges that " part " of the land intended to be conveyed

lias, by the alleged error, been omitted from the description

by metes and bounds, but what part, and whether much or

little, and whether the land is not otherwise sufficiently

described to be fully indentified, cannot be gathered from the

answer. It admits that the contents—the number of acres

—

are correctly stated. No eviction is alleged, nor any failure

to obtain possession of all the land purchased. No ejectment

has been commenced. No fraud is imputed, but a mistake,

merely, in the respect above mentioned. Nor does the answer

«tate or disclose whether the error is essential or not.

The defendant insists that he ought not to be required to

pay the money due on the mortgage, until the deed be cor-

rected. The answer seeks affirmative relief—the reformation

of the deed. Apart from the consideration that it does not
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appear from the defendant's own statement in his answer,

that he is entitled to any relief, this defense cannot, ac-

cording to the established rules of equity, be entertained

under the answer. A defendant can have no positive relief

against the complainant, even as to the subject matter of the

suit, unless a cross-bill is filed for the purpose. Miller v.

Gregory, 1 C E. Green 274 ; Onderdonk v. Gray, 4 C. E^

Green 66 ; LeddeVs Executor v. Starr, Id. 159; O'Brien, w
Hulfish, 7 C. E. Green 471.

The second exception to the report is therefore overruled.

Thropp and others vs. Field.

That the injury complained of was done before the service of the injunc-

tion upon the defendant, and that his acts since the service of the injunc-

tion liave done the complainant no further injury, will not, when those

acts were intended to make the injury complete, and the obvious intention

of the interdict W'as to prohibit him from continuing the injury, relieve

the defendant from the effects of his violation of the injunction.

On order to show cause why defendant should not be com-

mitted for contempt as for violation of injunction.

Mr. A. Reed, for complainant.

Mr. E. T. Green, for defendant.

The Chancellor.

On the filing of the bill in this cause, an injunction was

issued by the injunction master, which, after reciting that the

bill complained that the defendant had removed and intended

to remove certain belts, communicating power to the ma-

chinery of the complainants, and had obstructed or discon-

nected a pipe, supplying a blast to the torges of the complain-

ants, enjoined the defendant to desist and refrain from remov-
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ing any belt or gearing connecting the power of the defend-

ant's engine with the machinery in and on the premises leased

by him to the complainants, and from obstructing the blast ta

the complainant's forges in and on the leased premises, and

from any act interfering with the furnishing of the necessary

power to complainant's machinery, as furnished at the time of

executing the lease, and from doing or causing to be done, any

act interfering with the free and full enjoyment by the com-

plainants, of the covenants in the lease, until the possession

of the complainants under the lease should be terminated by

lapse of time, or until the further order of the court.

The bill states, that in 1871, the complainants having held

their premises, (a machine shop, foundry and blacksmith

shop,) under lease from the defendant, for the five years next

preceding, again leased them of him for the purposes of their

business, for a further term of five years, with privilege of

renewal ; that the lease provided that the power requisite for

their business should be provided by the defendant at his

expense; that it was, in fact, furnished by means of shafting

and belting from the engine on his premises adjoining, the

blast for iheir forges being furnished through a pipe leading

from the fan on his premises to theirs ; that on the 27th of

July last, he, claiming a right to put an end to the lease for

non-payment of rent, entered on their premises and detached

the belt, and by digging down to the |)ipe on his premises

and in some way obstructing it, cut off the blast, and that they

with difficulty and danger, replaced the belt and so continued

the power from the engine to the shafting on their premises.

Thus matters stood at the filing of the bill ; the power was-

being furnished from the engine to the shafting on the com-

plainants' premises, but the blast continued to be obstructed^

The defendant says, the obstruction was a "damper" which

he put in. Whatever it was, it was an obstruction, evidently

intended to deprive the complainants of the blast. After the

injunction was served, the defendant took up and removed

a considerable portion of the pipe by which the blast had

been conducted from his premises to those of the complain-
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ants, and closed up the remaining portion at tlie ends which

had been made by the removal of the piece.

On motion, based on affidavit, an order was made that for

this act he be committed for contempt as for a violation of

the injunction, unless he should show cause to the contrary.

He now for cause urges, that when the bill was filed the

blast was effectually cut off by the damper, and that there-

fore, his act in taking up the pipe and closing the ends made

hy the removal of a part of it, in no wise injuriously affected

the complainants; and further, that the injunction did not

in terms restrain him from the act complained of, and that

the writ was not mandatory in form, and will not be con-

strued as if it were intended to be so.

It is clear that the defendant lias violated the mandate of

this court. The obvious intention of the interdict was to

prohibit him from continuing to obstruct the blast to the

forges of the complainants. Notwithstanding that prohibi-

tion, he completely severed the connection between the fan

and the complainants' premises, and forbade the complainants

to enter upon his premises to restore it. The damper was a

temporary obstruction merely; the removal of the pipe was

-a complete destruction of the connection, and it was intended

to be so. He must be adjudged to be in contempt.

Manko vs. Borough of Chambersburgh.

An injunction, issued to restrain municipal authorities from proceeding

under their charter to remove a building alleged to encroach upon the line

of a street, will not be dissolved upon the hearing on bill and answer,

wlieresuch building wa< erected under a claim of right, on a line on which for

a period of thirteen years numerous houses had been built, where no public

inconvenience will be occasioned by continuing the injunction, and where

the private interests involved are considerable, and the questions raised

affect not only the complainant but others, who have erected buildings in

like position and under like circumstances.
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Oa motion to dissolve Idj unction.

Mr. A. Beed, for the motion.

Mr. E. T. Green and Mr. A. G. Rickey, contra.

The Chancellor.

The defendants, a municipal corporation of this state, under

the power given by their charter {Pamph. L., 1S72, p. 1044,)

to remove encroachments from their streets, ordered the com-

plainant to remove a brick building he had erected on his lot

on the westerly side of Broad street, within the limits of their

municipality. He insists that the front of the building is on

the true westerly line of the street. They, on the other hand,

insist that it encroaches for its whole width, a depth of five

feet nine and a half inches on the street. On the filing of

the l)ill, an injunction was granted. The defendants having

answered, now move to dissolve it. Their answer is put in

under their corporate seal, and is not verified by oath, except

as some of the matters therein contained are sworn to in the

two affidavits appended to it. On the argument, it was in-

sisted by the complainant's counsel, that the fact that all the

material facts and denials of the answer are not sworn to, was

of itself sufficient to induce the court to refuse to dissolve the

injunction. As this case presents itself to me, I do not deem

it necessary to pass upon that question. The bill alleges,

that for about fifty years, the westerly line of the street has

been tli^t on which the complainant's house is built; that it

has been, for all that time, well defined and establisiied, and

that it is the true line, and that from about 1825 to 1852 the

road fence was maintained there, accordingly. The bill fur-

ther states, and there is no dispute in regard to the fact, that

at various periods from three to thirteen years past, numer-

ous houses have been built in the immediate vicinity of the

complainant's lot, on the line on which his house is built.

One of these is on the lot which adjoins his on the southerly
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side, and another is on a lot only twenty-five feet distant

from his, on the northerly side.

The case is one in which the injunction should be retained

until the final hearing. In Varick v. Corporation of New
York, 4 Johns. Ch. 53, a case resembling this in its features,

it was held on final hearing, that after a claim of right, ac-

comj)anied with actual and constant possession for twenty-

five years and upwards, the corporation of the city of New
York could not be permitted, without due process of law,

to enter upon the possession of the plaintiff and pull down

buildings, fences, &c., under their right to regulate high-

ways.

The street, according to the claim of the defendants, should

be sixty-six feet wide. It appears that it is now about sixty.

No public inconvenience will be occasioned by continuing the

injunction. On the other hand, the private interests involved

are considerable, and the questions raised in this cause, affect

not only the complainant, but his neighbors also, who, hav-

ing under like circumstances and for the same reason, built

their houses on the same line on which he has built his, are

liable to the like action at the hands of the officers of the

borough. It is therefore important, that the questions in-

volved in this case should be fully and deliberately investi-

gated and settled.

The motion is denied, with costs.

Huber vs. Diebold and others.

1. Where, at the reference before a master, an enciiinbrancer finds that

a co-defendant, also liolding an encumbrance upon the mortgaged premises,

claims an unjust priority over him, and nothing has appeared in the case

to lead him to suppose that such priority would be claimed, and lie is

unable effectually to litigate the matter and resist the claim before the

master, the court will, if necessary to his protection, and to effectuate the

ends of justice, give him leave to file a cross-bill.
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2. In the absence of proof as to the time of delivery of a deed, the pre-

sumption is, that it was delivered on the day df its date.

3. If, by agreement, a deed is to be delivered at a future day, and the

vendor takes a purchase money mortgage on the land, but does not record

it before the day on which the deed is to be delivered, and the deed is not

delivered before that day, and, in the meanwhile, the purchaser erects

buildings on the land, the estate of the vendor is not subject to a lien for

materials used in the construction of such buildings, and the purchase

money mortgage is entitled to priority over the lien claim.

On exceptions to master's report.

Mr. Borcherling, for exceptant.

Mr. B. A. Vail, contra.

The Chancellor.

This is a foreclosure suit. The mortgaged premises are

land in Rahway, in the county of Union, on which are a

dwelling-house, brewery and other buildings. There is no

controversy as to the complainant's mortgage, which is admit-

ted to be the first encumbrance. But the defendant, Chris-

topher Trefz, claims that the master should have reported

that his mortgage is next in order of priority, whereas, he has

reported that a lien claim in favor of Ayres, Lufbery & Co.,

is next, and that the mortgage of Trefz is third. To the

report in this respect, exception is taken. It appears that

Trefz purchased the mortgaged premises at sheriff's sale, and

that they were conveyed to him accordingly, by deed dated

June 5th, 1869. He subsequently, verbally agreed with

Diebold and his wife, to sell the property to the latter. He
was to take a mortgage for part of the purchase money, and

it was part of the agreement, that the complainant's mortgage

should have priority over his. The complainant's mortgage

is dated June 1st, 1870, and was recorded on the 15th of

August following. The mortgage to Trefz is also dated June

1st, 1870, but was not recorded until the 27th of December,

in that year. The deed from Trefz to Mrs. Diebold is dated
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on the 22d of March, 1870, was acknowledged on tlie 7th of

June following, but was not recorded until the 15th of Feb-

ruary, 1871. The lien claim of Ayres, Lufbery & Co., was

filed against Diebold and his wife, to compel payment for

certain building materials furnished, as they allege, to Mrs.

Diebold, between the 18th of October, 1870, and the 18th

of October, 1871, and used in building an addition to the

brewery. Under proceedings on this claim, a judgment,,

general as to Diebold and wife, and special as to the premises

(part of the mortgaged premises) described in their claim, was

entered in the Union Circuit Court, on the 14th of February

1872, for §688.03. Execution against the premises was-

issued on the judgment, on the same day.

Trefz excepts to the report, because the master has given

to this claim priority over his mortgage. He alleges and

insists that the deed from him to Mrs. Diebold, was not deliv-

ered until after the greater part of the materials for which

the lien was claimed was furnished ; that he had no notice

of this lien claim, and that, as to him, it is a nullity, and

cannot prevail against his mortgage. But the evidence before

the master did not establish the fact that the deed to Mrs.

Diebold was not delivered until after the greater part of the

materials were furnished. As before stated, that deed is

dated on the 22d of March, 1870. It was acknowledged on

the 7th of June, 1870, but was not recorded until Februarr

15th, 1871. It does not appear when it was delivered. The
materials for which the lien was claimed were furnished,

according to the bill of particulars, between September 28th,

1870, and January 27tli, 1871—both days inclusive. From
the evidence before him, the master would not have been

justified in finding that the deed to Mrs. Diebold was not

delivered until after these materials were furnished. In the

absence of proof as to the time of its delivery, the presump-

tion is, that a deed was delivered on the day of its date. The
exception must, therefore, be overruled.

The complainant's counsel insists that the lien claim cannot

be attacked by Trefz, because he has not set up any defense
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to it in his answer. There is nothing, it may be remarked,

in the statement of the claim of Ayres, Lufbery & Co. in

the bill of complaint, to induce Trefz to suppose that they

would claim that their lien is entitled to priority over his

mortgage. A creditor, in such a case as this, may find, to

his surprise, on going before the master, that his co-defendant,

also an encumbrancer, claims an unjust priority over him.

He may, or he may not, be able effectually to litigate the

matter, and resist the claim there. If, in such case, it should

be necessary to his protection, and to effectuate the ends of

justice, the court would give him leave to file a cross-bill.

Story's Eq. PL, §§ 396, 397 ; Latouche v. Dunsany, 1 Sch.

& Lef. 137, 149.

If the deed was not delivered until the 27th of December,

the case would seem to be within the ruling of this court in

The National Bank of the Metropolis v. Sprague 5 C. E.

Green 13. In that case there was a contract in writing to

convey. Before the conveyance, the purchasers erected new
buildings, and made extensive alterations on the premises, in

respect to which buildings and alterations a lien was claimed.

The court held that the estate of the vendor was not subject

to the lien, and, therefore, that his mortgage for purchase

money was entitled to priority over the lien claim.

Barrell vs. Barrell and others.*

r. To entitle a tenant in common to an account of rents and profits from

his co-tenant for use and occupation of premises held in common, he must

show exclusive possession of the premises, or that some profit has been de-

rived therefrom for which the co-tenant ought to account.

2. Though no question be made as to the legal title of a tenant in com-

mon to the share which he claims to own in the real estate of which he

seeks partition, yet, where a partition is sought in a court of equity, it will

only be accorded on equitable terms, when it seems to the court just that

such terms should be imposed,

* Cited in Polheimis v. Empson, 12 C E. Gr. 195.

Vol. X. L
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3. After certain specific devises to his sons, G. and H., the testator direct-

ed, that in the division of his estate, the sum of $8000 be charged to G.,

and $11,000 to H., on account of the real estate specifically devised to

them, and gave the rest of his estate, real and personal, to his four children,

G., H., M., and C, to be equally divided between them. G. and H. were

appointed executors, and proved the will. They took tlie entire personal

property, and still hold a large surplus of it, refusing, without reason, to

pay to M. and C. their proportions of such surplus, or of the $19,000 charged

by the will against G. and H. G. filed his bill for partition of the real estate

not specifically devised, against the other children. Seld, that the shares

of G. and H. in the residuary real estate, must be charged respectively

with the three-fourths of ?8000 and $11,000, with which they were made
chargeable by the will.

Bill for partition and account. On final hearing on plead-

ings and proofs.

Mr. J. W. Taylor, for complainant.

Mr. D. A. Hayes, for Mary Barrell.

Mr. C. E. Green, for Charles Barrell.

The Chancellor.

George Barrell, late of the county of Essex, died on the

11th of February, 1870, leaving four children, George, Mary,

Henry, and Charles. By his will, after directing payment

of his debts, he devised to his son George, the complainant,

in fee, a brick house and the lot of land of about two and

a quarter acres, in East Orange, in that county, whereon the

same was situated, with all the improvements which might

be on the property at the time of the testator's decease. To
his son Henry, he devised, in fee, a farm in the township of

Kew Providence, in the county of Union. Both George and

Henry were, at tiie time of the testator's death, in the occu-

pation of these respective pr>iperties. After these devises, the

testator directs that in the division of his estate, the sum of

$8000 be charged to George, and $11,000 to Henry, on ac-

count of the real estate thus specifically devised to them.
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These sums, he states, are the values he puts upon those prop-

erties, and he declares that it is his will that the valuation

should not be changed, and that those devises should, under

no circumstances, be changed or disturbed. After making a

bequest of $500, in lieu of commissions, to Meadows P. Nich-

olson, whom he appoints one of his executors, he gives all the

rest of his estate, real and personal, to his children, to be

equally divided between them, and provides and directs that

in case of the death of any one or more of them, without

leaving lawful issue, the share or shares of the one or more

so dying, shall go to the survivors or survivor, but that if

any of them shall die, leaving lawful issue living, such issue

shall take the share of the parent. He appointed his sons,

George and Henry, with Meadows P. Nicholson, executors.

The will was proved by George and Henry alone, the other

executor having declined to act. Of the testator's children,

two, Mary and Charles, are unmarried. George and Henry

are married, and each has lawful issue living. Besides the

real estate specifically devised, the testator died seized of val-

uable real property in the county of Essex. He owned at his

death, a large amount of personal property, principally valu-

able securities. According to the inventory, it amounted to

about $90,000.

The bills prays a partition of his real estate, not specifically

devised, among his four children, and that Charles and Mary,

who, since their father's decease, have been in possession of the

homestead, may account for the rent of that property since

the testator's death. Charles and Mary have answered.

They deny their liability to account, and allege that the

entire personal estate of the testator was taken by George and

Henry into their possession, and that they still hold a large

part of it and, although the debts are all paid and a large

surplus is left for distribution, refuse to pay them their shares

of it, and refuse, also, to pay them their proportion, or any

part of it, of the $19,000 with which the will makes George

and Henry chargeable in the division of the estate.

It does not appear that the occupation by Charles and
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Mary, of the homestead has been exclusive, or that they have

derived any profit from it for which they ought to account to

their brothers. At the time of their father's death, they

were part of his family—Mary was his housekeeper, he being

a widower. After his death they continued to reside there.

The homestead consisted of a house and four acres of land,

of which one was in lawn around the house. During their

occupation after their father's death, they cultivated a small

garden of about one-tenth of an acre. The rest of the land

was not cultivated. It is in evidence that they made the

necessary repairs and kept up the property at thefr expense,

hiring laborers and others for the work. They did not oc-

cupy the whole house. Their brothers made no claim to the

possession of the property, or any part of it ; nor did Charles

and Mary, or either of them, in any wise hinder them from

occupying their shares of the homestead, if they had seen fit

to do so. There is no ground for requiring Charles and

Mary to account. Davidson v. Thon-pson, 7 C E. Green 83;

1 Washh. on R. P., ed. 1860, p. 420, §§ 14, 15; Sargent v.

Parsons, 12 Mass. 152.

Charles and Mary protest against a partition, unless it be

made on such terms as, at least, to secure to them the benefit

of the charges which the will directs to be made against

Greorge and Henry, in respect to the land specifically devised

to them. The complainant insists that the considerations

presented by the answer cannot properly influence or affect

the action of this court, seeing that no question is made as to

the legal title of the complainant to the share which he

claims to own in the real estate of which he seeks partition.

But when partition is sought in this court, it will only be

accorded on equitable terms, when it seems to the court just

that such terms should be imposed. Doughaday v. CroweU^

3 ^tocht. 201 ; Haines v. Haines, 4 Md. Ch. R. 133. The

court cannot be successfully called upon to w'ork injustice.

The fact that the complainant might obtain partition at law,

or that he is entirely at liberty to sell his undivided interest

in the real estate in question, will not induce this court to
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grant him the unqualified partition he seeks, if it appear that

it would be unjust to do so. He has come into this court for

equity ; he must, therefore, do equity. That he and his brother

Henry have possession of a large amount of their father's

personal estate, and between them have held it ever since

their father's death, is not denied. Nor is it denied that they

have not paid to their brother and sister their shares of it,

although they have frequently been requested to make such

payment. That George and Henry have not paid to their

brother and sister their proportions of the money with which

they were to be charged in the division of the estate in re-

spect of the lands specifically devised to them, is proved, and

indeed is not denied, and it is proved that the complainant

has refused to pay anything on account of the $8000 with

which he is to be charged. No reason whatever is given, nor

is any excuse offered, although all the parties were sworn as

witnesses, for thus withholding from Charles and Mary their

shares of their father's estate. The sums to be charged in

respect of the real estate are not charged upon the lands.

Charles and Mary have no security for either their shares of

that money, or of the personal estate, beyond the personal

resi)onsibility of George and Henry.

The complainant is before this court, asking for a division

of part of the estate. It is but just that he and his brother

Henry should be required, in the division to be made here, to

account to their brother and sister for their shares of the

amounts charged in respect of the specific devises of real

property to them. That can be done by charging the share

of each of them in the real estate to be divided, with three-

fourths of the amount with which, by the will, he is made

chargeable in the division. The charge is to be for the equal

benefit of his co-devisees.

Decree accordingly.
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pRIGGS VS. GaRRRETSON.

1. A stated account is, prima facie, a bar to a suit for account. But the-

defendant in pleading it, must, by his plea, although neither fraud nor

error be charged, aver tliat tlie stated account is just and true, to the best

of his knowledge and belief.

2. For want of such averment, plea overruled, with leave to amend.

On bill for account. Plea of account stated.

Mr. A. Zabriskie, for the plea.

Mr. W. B. Williams, contra.

The Chancellor.

The bill is filed for an account. The complainant, who is

the defendant's mother, was his general guardian by appoint-

ment of the Orphans Court of Hudson county, and his special

guardian appointed under proceedings taken in this court, for

sale of his lands while he was yet a minor. The bill does

not allege that any account was ever stated between the

parties. The defendant pleads that at a date which appears

by the bill to be subsequent to the time when he attained his

majority, the complainant and defendant made up and stated

an account in writing, of all sums of money received by the

complainant as guardian of the defendant, and of all moneys

paid out by her, and of her money transactions a.s such

guardian; that the account was made out by, or under her

direction, and that it was inspected and examined by him and

was signed as correct by both of them, and was retained by

the complainant, no counterpart or copy having been given

to the defendant. The plea further avers, that the amount so

stated and allowed, showed in writing a balance of $2777.05,

as due to the defendant from the complainant as his guardian,.
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and that the defendant has since then received part of that

balance.

A stated account is, prima facie, a bar to a suit for account.

Brown v. Van Dyke, 4 Halst. Ch. 795 ; Gilb. For. Mom. 56.

But the defendant in pleading it, must, by his plea, although

neither fraud nor error be charged, aver that the stated account

is just and true to the best of his knowledge and belief.

Story's Eq. PL, § 802 ; 3 Atk. 70 ; Aladd. Ch. Fr. 101

;

Roche V. Morgell, 2 Sch. & Lef. 721.

This plea is defective in this respect, and therefore must be

overruled. Leave will be given, however, to amend.

Haines vs. Pohlmann and others,

1. It is well settled that a debtor is autliorized to infer that an attorney

or agent who has been employed to make a loan, is empowered to receive

both principal and interest, from his having possession of the bond and

mortgage given for the loan, or of the bond only. But tiie inference in

such cases is founded on the custody of the securities, and it ceases when-

ever they are withdrawn by the creditor ; and it is incumbent on the

debtor who makes payment to the attorney or agent, relying upon such in-

ference, to show tliat the securities were in his possession on each occasion

when the payrnents were made.

2. Payments made to an agent on account of principal and interest of a

bond, allowed the debtor, the action of the creditor estopping him from

denying the agency, and relieving the debtor from seeing to it that the

agent had possession of the securities when the payments were made.

On final hearing on pleadings and proofs.

3Ir. J. Flemming, for complainant.

Mr. E. S. Cowles, for Pohlmann.

The Chancellor.

The sole question between the parties to this suit (which is

brought for foreclosure and sale of mortgaged premises in

Jersey City,) is, whether two payments, one of priucipal, $500,
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and the other of interest, made on the mortgage in suit, shall

be allowed or not. Tiie mortgage, which was given May 1st,

1867, by Bernhard Pohlmann to Mulford M. Cavileer, to

secure the payment of 32000 in three years from that date,

"with interest payable half yearly, contained a provision that

the mortgagor might ]>ay the principal at any time in sums

of not less than $500 each. Mulford M. Cavileer died

November 16th, 1867. By his will he gave all his property

to his father, Peter Cavileer, in trust for the testator's brother,

Morris, and appointed his father executor. When the mort-

gage in suit was given, one Sharon H. "Waples, then an

attorney-at-law of this state, practicing in Jersey City, was

the attorney of the Cavileers, and generally attended to their

legal affairs. In that transaction, he drew the papers which

"were executed by the Cavileers. He subsequently, on Thanks-

giving day, 1868, married Amelia A. Cavileer, the daughter

of Peter Cavileer. Yery soon after the bond and mortgage

were given, Peter Cavileer and all his family (which included

Mulford,) except Amelia, left Jersey City and went to the

county of Burlington, in this state, to reside, and there they

resided at the time of Mulford's death, and they have ever

since continued to reside there. Amelia, when the family

went to Burlington county, remained in Jersey City, where

she was engaged in business, and continued to reside there

up to the time of her death, which occurred in March, 1869.

The mortgage was given to secure part of the purchase

money of the mortgaged premises, which were purchased by

Pohlmann from Mulford M. Cavileer, in whom the title to

them then was, and who, the complainant claims, was then the

true and sole owner thereof. Pohlmann, however, when he

made the purchase, on the advice of his counsel, insisted that

Peter Cavileer should join in the contract for sale, it being

supposed that he had some interest in the property, if indeed,

the property was not in fact, wholly his. Peter Cavileer

joined in and executed the contract, accordingly. Pohlmann

is a German, having but an imperfect knowledge of our lan-

guage. His son-in-law, William F. J. Prelle, conducted the
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negotiations, and with his lawyer from New York, Mr. James

Henderson, attended to the exchange of papers on the convey-

ance of the property to Pohlmann. Both Prelle and Hen-

<3erson swear, that when the first payment (which was one of

$200, and by the terms of the agreement, was to be made on

the 1st of April, 1867,) was made, Mulford M. Cavileer, who

received it, told them that Waples was authorized to act as

their (meaning his and his father's) attorney, and attended to

all their business and collected all their money. And
Pohlmann, Prelle and Henderson all testify, that when the

bond and mortgage were delivered, Mulford M. Cavnleer was

not present, but his father, with Waples, attended to the trans-

fer of the papers, and that then Peter Cavileer told them that

Waples was, or would be authorized to receive the money on

the bond and mortgage. Pohlmann says, in answer to the

question, " what, if anything, was said to you by Peter Cavileer

at the time of the execution of the mortgage, about the pay-

ment of it or the interest of it?" " He said that Mr. Waples

would take the money for him and attend to all the business

for him." Prelle says, in answer to a like question, "I
asked him, (Peter Cavileer,) who was to receive the money,

either interest or principal, or any part of it. He told me
that Waples would be, or was authorized to receive it." And
in answer to another question he says, that Peter Cavileer

told him to pay the money on the mortgage to Waples, at his

office, either interest or any part of the principal, according

to agreement. Henderson testifies, that in answer to a ques-

tion as to whom Pohlmann should pay the interest as it

should become due on the mortgage, " Peter Cavileer said

we should pay it to Mr. Waples ; he was authorized to receive

it and receipt for it when it became due, and also the princi-

pal on the mortgage." When the interest became due on the

1st of November, 1867, Waples collected it and receipted for

it. It appears that he then had the bond and mortgage. He
wrote to Prelle, who was Pohlmann's agent in the matter,

under date of October 19th, 1867, referring to the fact that

.the interest would be due on the mortgage on the first of next
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month, and added, '' The bond is at my office, and you can

pay the interest to me and I will endorse it on the bond."

This payment was endorsed by him on the bond. He col-

lected the interest due on the 1st of May, 1868, and endorsed

that also on the bond.

On the 16th of October, 1868, Prelle called on Waples at

the latter's office in Jersey City, and proposed to pay $500

on account of the principal of the mortgage. He says that

when he went to Waples and offiired him the money, that

was the first notice Waples had that he was going to pay it.

Prelle says, he did not ask for the bond, but Waples told him

of his own accord that he had it at home, and he promised

to endorse the payment upon it, and that he, Prelle, signed

the check which he had brouglit over in blank as to signature

and name of payee, after Waples told him tliis. Subse-

quently Waples applied to him by letter, dated November

4th, 1868, for payment of the interest due on the first of that

mouth. Tiiis Prelle paid him. Prelle says, that when he

paid this money he did not ask Waples for the bond ; that

Waples said he had the bond at home and would endorse the

interest on it. In the winter of 1868-69, Amelia was taken

sick. Her mother came to Jersey City to attend her and re-

mained there till within about two weeks of her death, which

occurred, as before stated, in ^larch, 1869, Waples appears

to have absconded in February of that year. It is admitted

that the interest due on the 1st of November, 1867, and the

1st of May following, respectively, were received by the

Cavileers. Peter Cavileer, as executor, assigned the bond

and mortgage to the complainant on the 1st of September^

1869.

The defendants insist that the payments made to Waples^

were made to the duly authorized agent of the owner of the

bond and mortgage for the time being ; that under the

authority given them by Mulford at the time of the execu-

tion of the contract, and by Peter at the time of the delivery

of the bond and mortgage, Pohlmann was justified in paying

the principal and interest of the mortgage to Waples, unlesa
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notified of the revocation of Waples' agency. That the

agency of Waples for Mulford ceased with the death of the

latter, on the 16th of November, 1867, is beyond all ques-

tion. The disputed j)ayments were both made after that

time. But the defendants claim that Mulford was merely

trustee for Peter, and that therefore the authority of "Waples

continued after the death of Mulford, and besides, that Peter

was bound by the payments which, according to the testi-

mony of Pohlmann, Henderson, and Prelle, he had author-

ized Pohlmann to make to Waples, even though at the time

he was not the owner of the bond and mortgage. It is in-

sisted by the complainant that the payments to Waples were

not valid against the owner of the bond and mortgage, unless

Waples, at the time when they were made, had possession of

these securities. It is well settled, that the debtor is author-

ized to infer that an attorney or scrivener who has been em-

ployed to make a loan, is empowered to receive both princijml

and interest, from his having possession of the bond and

mortgage given for the loan, or of the former only. The

numerous cases on this point will be found collected in WU-
liams V. Walker, 2 Scmclf. Ch. 325. See also Hatfield v.

Reynolds, 34 Barb. 612; Megary v. Funtis, 5 Sandf. Sup.

C. R. 376. But the inference in such cases is founded on

the custody of the securities, and it ceases whenever they are

withdrawn by the creditor; and it is incumbent on the debtor

who makes payment to the attorney or agent, relying upon

such inference, to show that the securities were in his posses-

sion on each occasion when the payments were made. The

disputed payments in this case cannot be allowed to the

mortgagor, unless the evidence is such as under the law to

establish the agency of Waples as against Peter Cavileer, or

to estop the latter from denying such agency and to relieve

the mortgagor from the necessity of seemg to it that the

agent had possession of the securities when the payments

were made. The wife of Peter Cavileer swears that in May,.

1868, she came to Jersey City and got the bond and mort-

gage from Amelia and took them home with her ; that she
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:afterward.«, and on that visit, went to New York and saw

Prelle, who was Pohlmann's agent, and told him that Mul-

ford was dead and that he need not pay any of the principal,

and not to pay the interest unless it was endorsed on the bond.

She says, that Prelle then said that AVaples had collected the

interest on the 1st of May, and she told him not to pay any

more unless he had the Ijoiid to see it endorsed upon it. She

adds, that she told him not to pay any of the principal to

Waples. Prelle, iiowever, denies that she said anything to

him about paying AVaples, prior to a visit which she made to

his store in February or March, 1869, which was after the

disputed payments were made. I think Mrs. Cavileer is mis-

taken in regard to the time when this visit took place; that it

was in February or March, 1869, instead of May, 1868. Her

husband testified that it was after Amelia had told him that

the third payment of interest had been made, which was that

which was due on the 1st of November, 1868. He says, he then

became alarmed and told his wife to go to Jersey City, and stop

Wa|)les from having anything to do with the family, and to go

to New York and tell Pohlmann not to pay anything on the

mortgage to any living n)an ; tiiat, some time in March,

1869, his wife came to Jei-sey City to see Amelia, who was

sick ; that his wife then heard and informed him that Waples

had collected $500 of the principal of the bond and mortgage,

and he thinks this was about the same time that he learned

from Amelia that the third payment of interest had been

made to Waples, It is true, he subsequently, and on the

same day on which this testimony was given, but after he

had signed his deposition and the jurat had been signed by

the master, was recalled, and said he had made a great

mistake in stating the time when he sent his wife to tell

Pohlmann not to pay anything on the mortgage to any living

man, and added that, as near as he could tell, it was in the

spring of 1868 ; but the evidence in tiie cause leads me to

conclude that his first statement was the correct one. Prelle

swears to an admission made by Peter Cavileer on this point.

He says that Mrs. Cavileer had told him the third payment
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of interest, that which was due November 1st, 1868, wa&

endorsed on the bond, and that, on an occasion which appears

to have been in or about May, 1869, when he met Peter

Cavileer on the ferry-boat, in a conversation which then took

place between them, Peter Cavileer told him that he would

not acknowledge the receipt of the $500. He says, they then

went to see the complainant, who had the bond and mortgage

in his possession, and Prelle then discovered that that pay-

ment of interest had not been endorsed, and he thereupon

asked Peter Cavileer why it had not been endorsed, and the

latter then indirectly admitted that he had received the

interest, but said that, before endorsing it on the bond, he

desired to consult counsel, to know whether it would be

proper to do so. In that conversation Prelle says that, as

they were going out of Haines' store, Peter Cavileer told him

that he was very sorry that he had not sent him notice to

discontinue paying to Waples; that he meant to do so, but

neglected it, or forgot about it. Again, there seems to have

been no reason for tlie alleged visit of Mrs. Cavileer to Prelle,

in the spring of 1868. Tlie interest due on the 1st of May
in that year, had been collected by Waples and endorsed on

the bond, and duly paid over to her father by Amelia. Be-

sides, it is clear that when, in the interview with Prelle, in

his store, in February or March, 1869, he told Mrs. Cavileer

that he had paid §500 of the principal of the bond to Waples,

she requested him not to go to see Waples in reference to the

matter for about a week, as she wanted to see him first.

Now, why did she make this request, if she had, in May,

1868, gone from Burlington county to New York expressly

to see Prelle in reference to making payments on the bond

and mortgage to Waples, and had then warned him against

paying any of the principal to Waples, or making any pay-

ment of interest, without seeing it endorsed on the bond ?

I see no reason to doubt the candor of Prelle in giving his

testimony. His action in the payment of the S500 and the

interest due November 1st, 1868, appears in all respects be-

yond suspicion, and it is difficult to conceive why, if he had
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tlie warning, or any like admonition or notice from Mrs.

Cavileer, in May, 1868, he should have sought out Waples,

to pay him $500 of principal which had not been called for,

and should not even have taken the precaution of ascertain-

ing whetlier Waples had the bond or not, before making the

payment; and so, too, of the payment of interest, subsequently

made to Waples on the application of the latter. It seems

strange that, if the notification was given in May, 1868, no

application was made by Peter Cavileer to Prelle or Pohl-

mann for the interest due on the 1st of November, 1868.

And yet it appears, affirmatively, that none was made at any

time.

The authority given to Pohlmann to pay interest and prin-

cipal upon the mortgage to Waples, is proved by three wit-

nesses, to which is opposed only the denial of Peter Cavileer,

wiiose memory, it is obvious from an examination of the

testimony, is not always to be depended on. Nor do I think

that the fact that the bond and mortgage were made to Mul-

ford, deprives this direction of effect as to Peter Cavileer.

He seems to have been regarded as the owner of the securi-

ties while Mulford was yet alive, for the interest due Novem-

ber 1st, 1867, is receipted under date of October 31st, 1867,

in the name of Peter Cavileer alone. This was in Mulford's

lifetime. And besides, he must have known from the endorse-

ment on the bond under date of May 1st, 1868, tliat Waples

was acting as, and was representing himself to Pohlman to

be, his agent in collecting the money on the bond and mort-

gage. Indeed, there is some reason to believ^e that the bond

and mortgage always were, really, the property of Peter

Cavileer.

The authority was to pay the principal and interest of the

bond and mortgage to Waples. Under such an authority it

was not necessary, as between Pohlmann and Cavileer, in

order to validate the payments, that the former should be

able to shoNV that the agent had possession of the securities at

the time of making the payments. But it is not clear that

Waples had not possession of the securities when these pay-
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ments were made. Peter Cavileer says, that the reason why
he cannot swear where the bond and mortgage were when
Mulford died, is, that they were in tlie habit of sending the

bond and mortgage to Ameh'a, (who, it will be remembered,

became Waples' wife in November, 1868,) at Jersey City,

when the interest was due, that she miglit collect it. The
^500 appears to be irretrievably lost. It was collected by

Waples about a month before he was married to Amelia.

He seems not to liave accounted for it to Peter Cavileer.

Very soon after the discovery Mas made by Mrs. Cavileer

that he had collected it, he absconded. Of two innocent

parties one must suflfer. Peter Cavileer authorized Pohlmann
to pay to Waples as his agent. He never revoked that au-

thority. It is he who should suffer in the premises, rather

than Pohlmann.

There will be a decree for the complainant for $1500 of

principal money, and interest thereon from November 1st,

1869, the defendants having paid into court an amount equal

to the interest on $1500 for one year, from November 1st,

1868. The defendant, Pohlmann, before the filing of the

original bill, (that bill was filed November 16th, 1869,) tend-

ered to the complainant the interest due on the mortgage,

allowing the payment of $500, up to November 1st, 1869.

The complainant refused to receive it. Pohlmann is therefore

entitled to costs of the original bill. The supplemental bill

was filed November 27th, 1871. I'he principal of the bond
and mortgage became due in 1870. Pohlmann made no

tender of the principal when or after it became due. He
should pay costs of the supplemental bill.
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Warwick vs. Marlatt and others.*

1. Though strict proof of the defence of usury is required, the weight of

evidence will not be disregarded under that defence.

2. The purchaser of mortgaged premises at a sheriff's sale, may avail

himself of the defence of usury against a prior mortgage, though lie i)ur-

chased subject to that mortgage.

3. An agreement between the holder of a usurious mortgage and the

mortgagor, that, in consideration of a deduction allowed the latter by the

former in the settlement of certain debts due him from the mortgagor, the

mortgage should be regarded as purged of usury, will not remove the taint

so long as the mortgage remains in the same hands.

4. Such holder is not entitled to recover the amount actually loaned.

The supplement of April 12th, 1864, applies only to contracts thereafter

made.

On final hearing on pleadings and proofs.

Mr. S. 31. Schanck, for complainant.

Mr. F. Kingman, for defendants.

The Chancellor.

This suit is brought to foreclose a mortgage given on the

10th day of October, 1860, upon land in Mercer county, by

Benjamin Marlatt to Samuel F. Butcher, to secure the pay-

ment of S800, with interest, and assigned by the latter to the

complainant, on the 5th of April, 1862. The defence is

usury. The property was sold by the sherifiF to the defend-

ant, John Dawes, in July, 1872, under a foreclosure of a sub-

sequent mortgage, the liolder of this mortgage not being a

party to that suit. At that sale the announcement was made

that the property was sold subject to the mortgage now in

suit, and Dawes was informed by the complainant, before the

sale was made, that there was due upon the mortgage, $800

of |)rincipal, besides interest. The usury set up in the answer,

* Cited in Chew v. Ferrari, 2 Stew. 382.



MAY TERM, 1874. 189

Warwick v. Marlatt.

was the delivery by Marlatt to Butcher, pursuant to an agree-

ment made at the time of lending the money, of a gold watch,

of the value of $60, as a premium over and above the lawful

interest for the loan. Marlatt's account of the transaction is,

that Butcher, having agreed to lend him the money, came

with the scrivener employed to draw the bond and mortgage,

to Marlatt's house, for the purpose of completing the transac-

tion ; that after the papers had been drawn, the scrivener

went out of the house and was absent for a few minutes ; that

during the scrivener's absence, Butcher told Marlatt that he

had been offered $50 for the loan of this money, and added

that he thought Marlatt ought to give him the amount which

he had been offered for it. Marlatt says, that he replied to

Butcher that he had not expected to pay extra for the loan of

the money, as he was giving him a good bond and mortgage

;

to which Butcher returned, that he thought Marlatt ought to

pay him as much as he had been offered for it, as he was in

need of all the money he could get. Marlatt says, that

Butcher then began to " talk off," as though Marlatt would

not get the money unless he paid Butcher that amount for the

loan of it ; that Marlatt then told him he had made arrange-

ments for the money, and he wanted it. Marlatt says, he

pulled a gold watch out of his pocket and told Butcher he

could spare that better than he could the money, and that

if Butcher thought well of it, the watch was worth $60, he

would let him have that for the loan of the money ; that

Butcher took the watch, looked at it, said it would "suit him

first-rate," that it was the very thing he wanted, and said he

would let Marlatt have the money if the latter would let him

have the watch ; that the watch would suit him as well as

the money. He swears that the watch was cheap at $60;

that it was an English gold lever watch, and that he gave it

to Butcher and that Butcher received it under this agreement.

That on the occasion of this loan a watch was delivered by

Marlatt to Butcher is admitted, but Butcher swears, that he

did not receive it as a premium for the loan. His account of

the transaction is, that before the negotiation for the loan,

Vol. X. M
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Marlatt had bought a load of straw of him, between one hun-

dred and fifty and two hundred bundles, which he had deliv-

ered on the premises of the latter, but for which he had not

been paid ; that Marlatt never paid him for the straw until

that day, and then while Butcher was at Marlatt's house, and

after the bond and mortgage had been drawn, Marlatt jumped

up, went out into the kitchen, as Butcher says he thinks it

was, and got a watch and handed it to him ; that he asked

Marlatt if the watch was for the straw, and the latter " nod-

ded his head in a way to say, yes ;" that the scrivener had

paid the money about that time or a little before; that he

handed the money to the scrivener and he paid it over to

Marlatt about the time of the delivery of the watch. He says,

he received the watch in part payment for the straw. In

answer to the question "Was, or was not, that watch given to

you for the loan of the money to Marlatt?" he answers,

" What he gave it to me for I do not know, but what I took

it for I know, and it was for what I have told you." He
admits in his cross-examination, that he never rendered Mar-

latt any bill for the straw, never gave him any receipt for it,

and never asked him for a settlement, nor did Marlatt ever

ask him for any. He further says, that he "expected, when

Marlatt bargained for the straw, to let the straw go in with

the money," and that he did not say anytlnng to Marlatt, at

the time the money was paid, about including the straw, and

never spoke to him about the straw afterwards. On his

re-examination, when asked to explain what he meant by say-

ing he expected the straw to go in with the money, he said

that he thought it would make the bond and mortgage a

little larger. Marlatt swears he has no recollection that

Butcher brought him the straw previous to the loan of the

money, and adds, that he does not think he ever had any

dealings with Butcher previous to the transaction of the loan.

Opposed to this is the complainant's testimony, that he recol-

lects that Marlatt, in 1860, got straw of Butcher; that it was

long rye straw to tie up peach trees; that Butcher brought

Marlatt a load, the witness cannot tell how much it was,
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except that it was a load ; that he saw him drive over to

Marlatt's farm with it and unload it there, and Marlatt used

it for tying up young peach trees. He adds, that it was in

the fall of.the year, he thinks, but cannot say certainly. This

testimony was taken in June, 1873, about thirteen years after

the alleged transaction to which it refers. The witness was

in no way connected with Marlatt or his business. There

appears to be no reason why he should have remembered such

an occurrence at so great a distance of time, and under the

circumstances, especially in view of his interest in the suit,

the accuracy of his recollection may be well doubted. Butch-

er's testimony on the subject of the delivery of the watch, is

manifestly unworthy of credit. At best, it leads to the con-

clusion, that if a load of straw was delivered as he alleges, it

was merely as a cover for the contemplated usury. It may
be remarked in this connection, that his account of the pur-

chase of the straw is, that on the day on which he promised

Marlatt that he would let him have the money, Marlatt

wanted to buy a load of straw of him ; that he wanted it

when he got the money ; that he took the straw before he got

the money, and that Marlatt said he would pay him for the

straw the day he let him have the money. But, it is insisted

by the complainant, that the evidence shows that the watch

was not a gold watch of the value of $60, but was a galvan-

ized watch of the value of only $3 or $4. Marlatt swears it

was a gold watch, an English lever gold watch, a good time-

piece ; that it was well worth $60, and that Butcher was satis-

fied with it, and said it would suit him as well as the $50 he

had asked as a premium for the loan. Butcher never com-

plained to Marlatt that the watch was not as it had been rep-

resented, and indeed, he does not swear that it was not a gold

watch. In answer to the question, " What kind of a watch

Avas that that Mr. Marlatt gave you ?" he says, " / believe

it was an oldish, galvanized watch, the plate commenced to

wear off of it and it smelt pretty coppery ; it wouldn't run

but very little; no dependence on the watch at all." When
questioned as to it value, he says, " To some men it might
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be worth $5, to deal with ; I don't think it was worth quite-

so much to me ; I have not the watch now ; John NortoQ

got the watch ; I got an old sleigh for it, worth I suppose, $3
or $4." The only other testimony on this head is that of

the complainant, who swears that Marlatt bought a watch of

a peddler for $13, which Marlatt said he traded to Butcher.

The witness says, Marlatt was cheated in the watch. The

inference is, that that was the watch which was delivered to

Butcher. It is noteworthy that though, according to the

testimony of Butcher, the watch was given to him in payment

for goods sold and delivered by him to Marlatt, he never

made any complaint of the fraud which had been practised

on him in giving him a worthless watch in payment for

those goods. And further, when Warwick proposed to buy

this mortgage of Butcher, he sought and obtained a deduc-

tion of $50 from the amount due on the mortgage, in view of

the usury now claimed to have been taken. It is true, strict

proof of the defense of usury is required ; but it is no less true

that the court is not at liberty to disregard the weight of evi-

dence under the defense of usury, any more than under any

other. The usury alleged in the answer, appears to me to be

proved. It is true, it is proved that on two different occasions,

and in two different conversations since the commencement of

this suit, one with Samuel F. Butcher and the other with his

brother Charles H. Butcher, Marlatt said the bond and mort-

gage were good and that he was making the defense to worry

Warwick a little, but it is not to be forgotten (hat, before

Warwick became the owner of the bond and mortgage, Mar-

latt told him of the usury to which Marlatt swears, and

Warwick used the fact as the means of obtaining a deduction

of $50 from the amount due on the mortgage when he pur-

chased it from Butcher.

But it is urged by the complainant's counsel, that the

defence of usury cannot avail Dawes, because he purchased

the mortgaged premises at the sheriff's sale, subject to this

mortgage. This position is untenable. Brolasky v. Miller,

1 Siockt. 807.
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Again, it is insisted that if there was any usury in the loan

which the bond and mortgage were given to secure, those in-

struments were purged of it by a settlement made in March,

1872, between the complainant and the then solicitor of Mar-

latt. That settlement was of the amount due to Marlatt on

a certain decree of this court in his favor, and against War-

wick. Under that decree a large sura of money was due

from the latter to the former. Warwick, besides this mort-

gage, held certain judgments against Marlatt, which he had

obtained by purchase for less than the amount due upon them.

These he was willing to cancel, upon having the amount he

had paid for them, with interest, (which was less than the

amount due upon them by about $235,) allowed him in the

settlement, provided this mortgage should, in consideration of

such deduction, be regarded as purged of usury. Tiiis was

agreed upon between the solicitor and Warwick ; the latter

put in the judgments at what they had cost him, with inter-

est, and the former, in consideration thereof, endorsed upon

the bond, under date of March 14th, 1872, an acknowledg-

ment that there was then due on the bond, to the holder

thereof, the sum of $800 principal, and signed this acknowl-

edgment as attorney for Marlatt. In the settlement, Warwick

was credited with the interest due on the full amount of the

bond, up to April 1st, 1872.

The solicitor iiad no authority to agree with Warwick for

his client, that the latter would waive the defense of usury,

and besides, if he had had such authority, the bond and

mortgage would not have been, by this agreement, and the

payment or allowance in pursuance thereof, purged of the

usury, so long as they remained in the hands of Warwick.

This mortgage therefore, being still held by Warwick, is still

tainted with usury, and there can therefore be no recovery

upon it. The position taken by complainant's counsel, that

the court might, if it found that there was usury in the loan

for which the mortgage was given, give the complainant the

benefit of the supplement of April 12th, 1864, to the act
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against usury, cannot be maintained. It is enough to sajY

that the operation of that supplement is, by its terms, con-

fined to suits upon notes, &c., thereafter to be made. The
bill must be dismissed, with cost^j.*

Carpenter vs. Carpenter and wife.

1. Services rendered by a wife in the course of the discharge of her dutv-

&s a wife, do not, nor does llie money she brings to her husband at their

marriage, constitute a valid consideration for a conveyance of lands to her,

as against the husband's creditors.

2. A conveyance made by a debtor, with a view to his future indebted-

ness, and to protect his property against it, is void as to creditors.

3. Representations made by a debtor in the presence of his wife, of the

value of his property, which at the time, and for several years, had been ia

his wife's name, by voluntary conveyance from him, by whicli representa-

tions another is induced to suppose he is the owner of the property, and to

bind himself for the payment of moneys which he was subsequently obliged

to pay, estops the wife from setting up such title as against such creditor's-

demand.

On final hearing on pleadings and proofs.

J//". Griggs, for complainant.

Mr. Cochran and Mr. Coidi, for defendants.

The Chancellor.

The complainant is a judgment creditor of the defendant

John S. Carpenter, his brother. The judgment was recov-

ered in the Supreme Court of this state, on the 20tli of Feb-

ruary, 1872, for §4302.33. Execution against the defendant's^

goods and lands having been duly issued upon it, it was dulv"

returned unsatisfied, for want of property whereon ti> levy^

The bill is filed to subject to the payment of this debt, a farm

in Sus'iex county, which the judgment debtor owned on the-

* Decree reversed, 11 C. E. Gr. 548.
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8th of November, 1866, and which on that day he and his

wife, the other defendant in this suit, conveyed in fee to

their daughter Susan, by whom, on the same day, it was con-

veyed in fee to her mother.

The complainant alleges, that those conveyances, by which

the title to the property was vested in the defendant, Mary

Ann Carpenter, by whom it is now held, are fraudulent and

void as to him, on the ground that they were made with in-

tent to hinder, delay, and defeat the creditors of John S. Car-

penter. The latter, who was a farmer, living on, and tilling

the farm in question, on or about the first of April, 1866,

contracted with one John R. Baker, for one-half of Baker's

right to manufacture a patented composition called "railroad

box metal," or " union metal," and one-half of Baker's inter-

est in the net profits of the manufacture thereof. For this

interest in the license and profits he paid Baker $6000. This

money he raised by temporary loans, which he subsequently

in the same year paid with that amount raised on a mortgage,

given by him to Carpenter Howell, upon the farm in ques-

tion. On the 9th of June, 1866, an agreement in writing

was signed by Baker and delivered to John S. Carpenter, by

which the former acknowledged the receipt of the $6000, and

in consideration thereof covenanted that he would assign and

pay over to the latter, one-half of his interest (one-sixth) in

the profits of a co-partnership business for the manufacture

of the metal, then carried on by him and Alfred L. Hovey.

The mortgage to Carpenter Howell, appears to have been

given prior to the 8th of November, 1866. It does not ap-

pear that John S. Carpenter contracted any further debts or

liabilities in the business, until some time in the winter of

1867, when the co-partnership above alluded to having come

to an end. Baker proposed to him to enter into co-partnership

with him in the manufacture of the metal, the business to be

carried on at Jersey City, to which Carpenter agreed. They

entered into co-partnership, accordingly, and carried on the

business. Carpenter contributing to the capital, money which

he, from time to time, obtained by discounts from the First
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National Bank of Warwick, on his promissory notes, endorsed

by James A. Thompson the brother of his wife, until in the

spring of 1869, he was indebted to the bank for such dis-

counts to the amount of about $7000. For the payment of

this money, the bank was anxious. About that time, Thomp-

son proposed to liim that he should divide the liability which

he, Thompson, had incurred for him, by getting his brother,

the complainant, to endorse his, John S. Carpenter's, note for

one-half of the amount of the indebtedness, while Thompson

would remain liable for the other half. Approving of the

proposition, John S. Carpenter proceeded to get his brother's

endorsement, and on the 20th of March, 1869, went with his

wife for that purpose, to the house of the latter in Orange

county in the state of New York, and there, by dint of |)er-

suasion, obtained the desired accommodation, and induced

the complainant to make a joint note with him for $3500,

payable at six months, to the order of Thompson, to whom
Jolin S. Carpenter delivered it. This note was not paid by

John S. Carpenter at its maturity. Thompson sued the com-

plainant upon it and obtaine<l judgment, which the latter

was compelled to pay. He then brought suit against John

S. Carpenter for the amount of the note and interest, and

recovered the judgment above stated.

The conveyances by which John S. Carpenter conveyed

his farm to his wife, were wholly voluntary. Although he

alleges in his testimony that there was a consideration, that

he got $6000 for the property, yet it appears that there was,

in fact, none. His explanation of his testimony on this point

is, that the $6000 were paid by the assumption by his wife of

the mortgage for that amount, which was on the property

when the conveyance to her was made. The wife of John S.

Carpenter, in the answer, states that no money was paid by

her to her husband on the conveyance, and that it was not

agreed or intended that there should be any. The answer,

indeed, states that the property was principally the result of

the joint industry and toil of the defendants during a great

many years in the farming business, and that, when they
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commenced their married life, the husband had only about

13000, and that the wife had about $1000, which she had

received from her father's estate, and which she placed in her

husband's hands, and that that was all the capital on which

they commenced business, and all they ever had, except what

they made by their farming operations; but it does not set up

this money and her services as the consideration for the con-

veyance. And if they had been set up, they would not have

availed the defendants to sustain the deed as against tlie com-

plainant. It appears by her husband's testimony, that of

the money she received from her father's estate, about $300

or $400 were received very soon after they were married, and

were expended in furniture and fixtures for the house on the

farm, when they first built and moved into it, which was

about forty-two years ago. Of the remainder, about $2('0

were got about ten years thereafter. This money was used

to pay for buildings put on the farm, a cow-house, grain-

house, &c., and the residue $600, was received afterwards,

and was used in paying indebtedness on the farm, the title of

which was then in the husband's name. Her services were

rendered in the course of the discharge of her duty as a wife.

Neither they, nor the money she brought to her husband,

would have constituted a valid consideration as against her

husband's creditors. S/cillman v. SkiUmayi, 2 Beas. 403

;

JBelford v. Crane, 1 C. E. Green 265 ; Cramer v. Reford 2

C. E. Green 367 ; Annin v. Annin, 9 C. E. Green 184.

The husband in his testimony, states that the object of the

transfer of the farm to his wife, was that it was better for him

to have the money than the farm ; that he got S6000 for the

transfer of the farm ; that he got the money from Carpenter

Howell, that is, that his wife was to pay the $6000 mortgage

he had given to Howell on the farm ; that she took the title

subject to the payment of that mortgage ; that he was not

urged by his wife to transfer the farm to her before he did it;

that he consulted her about it before he did it; that she

wanted the farm, and he was satisfied to take the $6000 for

it. He adds, that he does not remember that anything was
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said about saving the farm for his wife aud children ; that

his wife was dissatisBed about his engaoriuo; in the metal busi-

ness; he supposes she thought he might lose money in it; that

she supposed farming was good enough. He further says

that he transferred the stock and farming fixtures to her

;

that it was all in the same contract, and for the stock he had

the proceeds of the farm, (meaning, he says, the proceeds of

the farm after it was conveyed to his wife,) and got the money

out of them. The answer treats the conveyance as wholly

voluntary. The wife, answering for herself, says that she

was not, at the time of the conveyance, informed by her hus-

band of the exact nature of the purchase he had made of

Baker, or the amount he had agreed to pay therefor, but that

she understood and believed, at the time, that he had pur-

chased some interest in a patent-right, out of which he

claimed he would make a large sum of money, and that she

ascertained that he was using large sums of money to pay for

that interest, and she and her children became alarmed on

account of his transactions, and feared that he would be

drawn into other speculations by which the property which

he then owned would be wasted ; that she had no confidence

in the value of the purchase which he had made, so far as

she knew the nature of it, though he was apparently well

satisfied with it, and seemed to think he would realize large

profits from it ; that she and her children and friends con-

sulted together about the matter, and concluded that they

would, if possible, get him to convey the property to her, so

that he would not make any further investments of the kind

that she supposed and believed that he had made. She

further says, her sole purpose was to prevent her husband from

going further into speculation, and to save the property to

herself and children by preventing him from making any

further purchases of that character; that she got her brother,

James A. Thompson, who had been the principle endorser for

her husband to speak to him about making the transfer, and

that her liusband at once expressed his willingness to do so,

and very soon afterwards they went to Newton and the
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transfer was made. The husband, answering for himself on

this subject, says, that he transferred the title to his wife to

quiet her fears, and satisfy her and his children, and not with

any intention or purpose to cheat or defraud any person, and

with no intention or expectation of creating any future in-

debtedness, or contracting any future liability. In his testi-

mony, it will have been observed, he takes different grounds,

alleging that he sold the farm to his wife; that she did not

urge him to convey it to her. that she wanted the farm, and

lie was satisfied to take $6000 for it ; and he adds, that he

does not remember that there was anything said about saving

the property for his wife and children. The daughter, to

whom the conveyance was made for the purpose of convey-

ing the property to her mother, testifies that her uncle, James

A. Thompson, was the first one, and she believes the only

one, who suggested to her father the transfer of the farm to

her, and from her to her mother, and she says she does not

believe he gave any reason for it; that siie never heard of

any.

She further says, that her mother and tlie children never,

to her knowledge, asked her father to make the transfer, nor

did her mother, to her knowledge ; tiiat the witness was

spoken to about the transfer by her father, not over a month

before it took place, and that he then said that her mother

was so dissatisfied, he was going to do it to satisfy her mind,

because she found a great deal of fault with him because he

had expended the §6000. Her father, she says, "had, at

the time, other speculatious in anticipation, to all of which

her mother was oj)posed. She says, that the object of the

transfer (which was of the farm and all his personal prop-

erty there, the latter valued by him at $3000,) was, as she

understood it, to j)revent her father from making any more

purchases of patent-rights, lands or anything else; that she

understood that this transfer would prevent her father from

making any more purchases, because they thought he would

not use the profits of the farm when he did not have control

of it; that he would not listen to them before, and thej^
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thought after that he could be compelled ; that her mother

«aid she did not know anytliing about these speculations, and

did not want to know anything about them. She says her

mother took a dislike to Baker, and said, not a cent of her

property should go to Jersey City ; that her husband could

take his part and do what he had a mind to do with it ; hers

she was going to keep on tlie farm. John S. Carpenter tes-

tifies, that he first talked about transferring the farm, about

a month before he did it, and that Thompson first suggested

it to him. It is evident from the testimony, that the object

of the conveyance was to protect the property of John S.

Carpenter against his creditors, to put it beyond the reach of

the creditors with wliom it was contemj)lated he would prob-

ably contract debts in the hazardous business in which he

was engaged, or in those on which he would probably enter.

He says in his testimony, that he commenced the business

with Baker in 1866, and continued in it from May of that

vear, until the latter part of the winter of 1867, and that in

the latter part of April or first of May of that year, he en-

gaged in the business in Jersey City ; that before that, the

business had been carried on in Williarasburgli, and it was a

mere removal from the latter place to Jersey City ; that he

and Baker had got the business themselves and removed it to

Jersey City ; and that it was an enlargement of the business.

So that when he made the conveyance to his wife, he was

carrying on the business in Williamsburgh, and he continued

in it from thence up to the latter part of April, 1869, about

a month after he obtained the complainant's signature to the

note.

The transfer, as before remarked, included not only the

farm, but all his personal property there, valued by him at

S3000. So that he conveyed to his wife, all his personal and

real property, except that which he had invested in the

hazardous enterprise in which he was engaged. The evidence

leads to the conclusion, that this transfer was made with a

view to his future indebtedness, and to protect his property

against it. But there is another important consideration ia
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the case. When the note was signed by the complainant, he

was unaware of the fact of this conveyance. John S. Car-

penter and his wife, went together from the farm in Sussex,.

to the house of the complainant, in the state of New York.

The object of this visit was to obtain the signature of the

latter to a note for one-half of the indebtedness for which

Thompson was alone bound as surety for John S. Carpenter.

The proposition that this should be done, came from Thomp-

son. By this means, he proposed to devolve half of the bur-

den he had assumed, on the complainant. The condition of

John S. Carpenter's affairs had become desperate. The bank

was urging payment, and in fact, according to John S. Car-

penter's testimony, he abandoned the business in about a

month from the time he obtained his brother's signature to

the note. It proved a total failure. It is not probable that

his wife was not fully aware of the object of her husband in

this visit to his brother. Nor is it probable that she was not

aware of the fact that the complainant made and signed the

note. Her husband says, she was present when the note was

drawn and signed. The complainant and his wife both

swear that she was tliere, and in a position to hear the conver-

sation which took place in regard to it. There was no secrecy

in the matter. Her husband was urging the complainant to

make the note, and he was reluctant to do so and declined,

but finally appealed to his wife, and she, with reluctance,

gave her consent that he should sign it. The wife of John

S. Carpenter must have heard the representations made by her

husband to the complainant, in regard to his pecuniary ability.

Among these was the statement that his property at home,

meaning the farm in question, was worth twice as much as

the amount of all his debts. Both the complainant and his

wife swear that this was said by John S. Carpenter to the

complainant, in the presence of the wife of the former.

It is clear that the complainant had no actual knowledge

at that time, nor until long afterwards, of the conveyance

which had been made, nor had he any suspicion when he

signed the note, that John S. Carpenter was not still the
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owner of the farm. Had he known of, or suspected the con-

veyance, he would not have signed the note.

John S. Carpenter, after the conveyance to his wife, re-

mained in possession of the farm and personal property, just

as before that transaction, continuing to exercise the same acts

of absolute ownership over them as before.

There must be a decree for the complainant. The convey-

ance from John S. Carjienter and his wife, to his daughter

Susan Carpenter, and the deed from her to her mother, Mary

Ann Carpenter, will be declared fraudulent and void, as

against the complainant's judgment.*

Fowler and wife vs. Colt and others.

1. A statement made bv a testator, estimating the amount of his estate

with reference to his will and the disposition of it therein made, is inad-

missible to sihow at what rate interest should be charged against the estate

upon a legacy given bv the will.

2. Where it is the duty of executors to separate a legacy from the estate

within a reasonable time, and to invest it with a view to accumulation and

the necessities of the support and education of the legatee, their neglect of

such duty makes them chargeable with interest at the legal rate, for the

time being.

3. Where testator's whole estate was vested at his death in a certain

stock, of which he held the whole, in ascertaining the interest due uf)on a

pecuniary legacy given by the will, the amount of which legacy has not

been separated, as it should have been, from the estate, the dividends which

have been, during all the time for which interest is to be ascertained, irreg-

ular and desultory, not based on the earnings of the company, and are no

evidence of the income from the shares, are no guide as to the rate of

interest to be charged, but interest should, in such case, be calculated at

the legal rate from time to time, during the period required.

4. The omission of executors to invest a legacy as intended by the tes-

tator, will not be excused by the fact that it was for the interest of the

residuary legatees, that the l^acy should not be separated from the estate

so long as it could be avoided.

* Decree reversed, 12 C. E. Gr. 502,
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On exceptions to master's report, made on petition of

Edward Salisbury and Maria Theresa, his wife.

Mr. William Pennington, Mr. Ashbel Green, and Mr. Wil-

liamson, for exceptant.

Mr. R. Wayne Parker and Mr. Cortlandt Parker, contra.

The Chancellor.

On the 15th of September, 1868, an interlocutory decree

was made in this cause, whereby, among other things, it was

ordered and decreed, that the surviving executor of the last

Avill and testament of Roswell L. Colt, deceased, should take

assignments of certain bonds and mortgages, in the decree

mentioned and set forth, guaranteed by the Society for Estab-

lishing Useful Manufactures, to them as trustees for Roswell

L. Colt, junior, and his sister Maria Theresa, and that the

executor should hold the bonds, as trustee, for the benefit of

Roswell L. Colt, junior, and his sister Maria Theresa, sub-

ject to the trusts created for them by the will of Roswell L.

Colt and the codicil thereto, and that the surviving executor

should be discharged, as such executor, from all claim or

liability on account of the same. When this decree was

made, Maria Theresa, who had then intermarried with Edward

Salisbury, resided out of the United States. It was based on

a report,' made by a master on the hearing, before whom Mrs.

Salisbury, who was then a minor, was represented by the

solicitor of her guardian ad litem.

On the 4th of December, 1872, Mr. Salisbury and his wife,

filed their petition in this suit, setting forth these circum-

stances, and insisting that the report and decree were founded

on mistake as to Mrs. Salisbury's rights, and praying that the

decree might be reviewed and set aside, and that it might be

referred to a master of this court to take and state an account

of the principal and interest due her upon her legacy, charg-

ing her with payments theretofore made, but crediting her

with all commissions with which she had been charged in
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the account by the executors. The legacy referred to in the

petition, is one of $20,000, given to Mrs. Salisbury in the

codicil above mentioned. The surviving executor answered

the petition, admitting the truth of its statements, and join-

ing ill the prayer for an account of Mrs. Salisbury's legacy

and the accumulations thereon, but insisting on the bona fides

and fairness of the decree and of the account on which it was

based, and that his accounts, as executor, had been fairly

made and were conclusive and binding on the petitioners,

unless impeached ; but submitting it to this court to deter-

mine whether tiiose accounts should be re-stated, and express-

ing willingness to acquiesce in the decision. On this peti-

tion and answer, an order was made on the 18th of March,

1872, vacating and setting aside the decree of September 16th,

18t)8, and referring it to one of the special masters of this

court to take and state an account of the amount due to Mrs.

Salisbury for principal and interest on her legacy; and direct-

ing him to allow her interest, after the rate of seven per

centum per annum, for all the time during which the execu-

tors of Roswell L. Colt, deceased, received interest at that

rate, upon the money in their hands belonging to her, and

for all other time after the rate allowed by law at that time.

He was further directed to credit the executors in the account,

with all moneys paid by them for or to her, but not with any

commissions, although theretofore charged by them. The

special master reported, that as the estate of the testator was

invested by him in the ciipital stock of the above mentioned

society, and so continued to the date of his death ; and as the

legacy bequeathed to Mrs. Salisbury must be paid out of the

proceeds of that stock belonging to the estate; and as the

executors had received from the society dividends of which

he states an account on the par value of their stock ; they

should be charged with interest on the legacy at six per cent,

per annum for every year during which they received divi-

dends on the stock at the rate of six per cent, or less, which

were the years 1856, 1857, 1858, 1859, 1861 and 1862, and

for all other years to the 15th day of March, 1866, and from
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thence to the date of this report (April 22d, 1873,) at the rate

of seven per cent, per annum. The master disallowed certain

payments for which the executor claimed credit as having

been made for the internal revenue tax assessed upon the

legacy. To the report, tiie surviving executor excepted as

follows: First. To the allowance of interest on the legacy

and its accumulations at the rate of seven percent, per annum,

from November 22d, 1859, to November 22d, 1861, and from

November 22d, 1862, to November 22d, 1866, the exceptant

insisting that the master should only have allowed six per

cent, during those periods. Second. To the charge of inter-

est during those periods at seven per cent., on the ground

that the executors received, on their shares of the stock during

those periods, dividends at the rate of $7 per share, whereas

it ought to have been only six per cent., because the executor

of the testator received less than seven per cent, during those

periods, on the value of the stock. Third. To the statement

of the account with annual rests. Fourth. To the refusal to

allow the payments made for internal revenue tax ; and,

Fifth. To tlie refusal to allow to the executor commissions

on the principal of the legacy.

This court, in Fowler v. Colt, 7 C. E. Green, 44, 47, 49,

upon exception to a master's report, made on petition of Ros-

well L. Colt, junior, in respect to his legacy under the codicil

above mentioned, passed upon the very questions raised by

the third and fifth exceptions, as to the propriety of stating

the account with annual rest«, and the right to commissions

as against the legatee. The disposition there made of these

questions is entirely satisfactory to me. Besides it may be

remarked, that the order of reference in this case expressly

forbids the master to allow commissions. These two excep-

tions will be overruled.

The question raised by the second exception was also con-

sidered and decided in Fowler v. Colt, but not under such

circumstances as to make that decision authoritative in this

case. That question is whether, seeing that the stock is valued

at $300 per share, its par value being |100, a dividend of the

Vol. X. N
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par value ought not to be regarded as a dividend on the stock

at its true value, aud therefore, in reality, only a dividend of

one third of its nominal amount; so that a dividend of six

per cent, on the par value would really be one of only two

per cent, on the true or market value. This distinction is

urged because of the fact that the whole, or nearly all of the

testator's estate was, at the time of his deatii, invested in the

stock mentioned in the master's report, and it is deemed un-

just to hold his estate to the payment of interest on the basis

of the dividends received on tiie i)ar value of the stock. A
statement made by the testator, in which the amount of his

estate is estimated with reference to his will and the disposi-

tion therein made, was introduced by the executor. In that

estimate tlie stock is put down at $300 per siiare, and appears

to have constituted all of his large estate of over $700,000,

except real estate of the value of $5000. This paper is inad-

missible as evidence in this cause, on plain principles. Leigh

v. Savidge, 1 McCart. 124. But if it were admitted, it would

not affect the question now before me. The codicil directs

that the executors aud the survivors and survivor of them,

and his executor or administrator, shall hold in trust, for the

benefit of the testator's granddaughter, Maria Theresa Colt,

the sum of $20,000, to be paid to her when she shall arrive at

the age of twentv-five vears, with the increase thereon from

accumulation. It further directs, that if she shall die before

she arrives at that age, leaving lawful issue, the legacy, with

the accumulation thereon, be paid to the legal guardians of

such issue, for the use of such issue, to be divided among them

according to the laws of New Jersey for the distribution of

the estates of those dying intestate. But if she shall die be-

fore attaining to that age, without issue, the testator directs

that the said sum of $20,000, with the accumulation tiiereon,

be added to his general estate, and be considered part and

parcel thereof, and be divided into three shares, to go to his

two sons aud his daughter, or to their issue. He further

ordered and directed, that after Maria Theresa should arrive

at the age of eighteen years, or should marry, the whole



MAY TERM, 1874. 207

Fowler v. Colt.

yearly income of the $20,000 be paid to her for her separate

use and control, married or unmarried, until she should ar-

rive at the age of twenty-five years, if she should live so long,

and that in the meantime, she be well educated and supported

out of the income she should derive from her father's estate,

and from such part of the income from that "conditional"

bequest as might be necessary. It will be seen that the tes-

tator's intention was that his executors should set apart for

Maria Theresa, the sum of $20,000 to be accumulated. He
provided for supplementing her income from her father's es-

tate, with so much of the income of the $20,000 as might be

necessary for her proper support up to the age of eighteen years,

after which time, until she should attain the age of twenty-

five years, she was to have the whole income of the $20,000.

Under the direction and provisions above stated, it was the

duty of the executors to separate, within a reasonable time,

the $20,000 from the estate and put it at interest, with a view

to accumulation and the necessities of the support and edu-

cation of the legatee. For aught that appears, they might

have done this immediately after the death of the testator.

The master seems to have considered that no investment

was necessary, in view of the fact that the testator's whole

estate was invested at his death in the stock, and he

therefore, to a certain extent, treated the matter as if the

investment had been directed by the will to be continued

in that stock. It was argued by the counsel of the ex-

ceptant, that the executors were not required to Avithdraw

the money from this investment in which the testator

himself had placed it. If this were conceded, it would not

affect the conclusion at which I have arrived; for, it is impos-

sible, from the case as it stands before me, to determine what

the income of the stock was during the period covered by the

report. The dividends made cannot be regarded as evidence

of the income. The exceptant testified before the master that

the executors controlled the Society practically, and drew from

that body dividends as they needed them. In 1868, he says,

they had to pay a large amount of legacies, somewhere about
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$64,000, and they obtained the money by a dividend from

the Society. It is evident that the dividends are no guide to

the earnings or profits. They cannot fairly l)e regarded as

evidence of the income from the shares. As was said in-

Fowler v. Colt, they were irregular and desultory, not accord-

ing to, or based on, the earnings of the Society, but upon the-

necessities of the executors and the testator's children. But,

if the dividends be taken as evidence of the full net earnings

or profits of the Society, the master has strictly complied with

the directions of the order of reference, as to all of the periods

of time (from November 22d, 1859, to November 22d, 1861,.

and from November 22d, 1862, to November 22d, 1866,).

mentioned in the first exception, with the exception of that;

in which the year 1862 is embraced; for, for the year I860,,

the Society paid a dividend of $8 per share; for 1861, $7;

for 1863, $7; for 1864, $8 ; for 1865, $10 ; and for 1866,

$17. In 1862, a dividend of less than seven per sent, was

paid on the par value of the stock. The dividends amounted,

in the aggregate, from 1857 to 1867, both inclusive, to $86

per share, an average of about $8 per share at the par value.

In 1868, as has been stated, a dividend of over $30 per share

was paid, in order to pay legacies. It is obvious, then, that

these dividends cannot be regarded as the interest received by

the executors on the legacy of Mrs. Salisbury, within the

meaning of the order of reference. Under the circumstances,

the liability of the exceptant to the payment of interest, must

be fixed without reference to the dividends.

The codicil directs that the executors and the survivors

and surviv^or of them, and the executors and administrators

of the survivor, hold certain sums of money in trust for

Roswell L. Colt, Maria Theresa Colt, and Margaret O. Colt,

the children of the testator's deceased son Roswell, viz., for

Roswell L. Colt, $40,000 ; for Mrs. Salisbury, $20,000 ; and

for Margaret O. Colt, $20,000 ; on the trusts declared in the

codicil in respect to those moneys, and then directs that the

residue of the estate be equally divided between the testators's

three children, declaring it to be his intention to leave the
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'residue of his estate to and among his said three children and

their heirs, exclusive of the children of his deceased son

Roswell. Roswell L. Colt, Mrs. Salisbury, and Margaret O.

Colt, therefore, have no interest in the estate of the testator,

beyond the legacies given to them. These legacies are pecu-

niary legacies ; they are not payable in stock. No direction

is given as to the postponement of payment of them in the

interest of the estate at large, nor is any such intention indi-

cated by the will or codicil. The testator did not direct the

executors to continue the investment he had made of this

money. They were bound to separate these amounts from

the estate and securely invest them within a reasonable time.

They did not do so. As before remarked, it does not appear

that it was not practicable for them to do it very soon after

the death of the testator. It may have been, and probably

•was, for the interest of the residuary legatees that this money

should not be taken out of the estate until a late day, and it

-was probably for this reason that the separation and invest-

ment were not made. That, however, is no excuse for the

neglfft or omission of the executors in the premises. Their

liability is fixed by the established principles governing such

cases. Their unexcused failure to make such separation and

investment is a breach of their trust, for which they are

chargeable with interest. Perry on Trusts, §§ 449, 453, 462,

465. They are, however, chargeable with interest only at

the legal rate for the time being, in the absence of special

agreements. Perry on Trusts, § 468 ; Gravers' Appeal, 50

Penn. St. 189. They are, therefore, chargeable with interest

at the rate of six per centum per annum, up to the year 1866,

in which, by statute of March 15th, interest at the rate of

seven per cent, per annum was legalized as a common rate.

The master erred in charging the executor with interest at

seven per cent, during the periods mentioned in the first

exception. The legal rate of interest, in the absence of special

contract, then was six per cent. ; and the executor should have

been charged at that rate. The first exception must be sus-

tained. The second exception will be overruled.



210 CASES IX CHANCERY.

In the matter of Abram S. Hewitt.

It remains to consider the fourth exception, which is founded

on the refusal of the master to allow the executor certain dis-

bursements which he alleges he made on account of Mrs.

Salisbury, for internal revenue taxes, from 1862 to 1869, both-

inclusive. There is no evidence before me as to these dis-

bursements, except the receipts of the collector of internal

revenue. None of them, except those for 1868 and 1869,

appear to be for assessments in respect of Mrs. Salisbury's

income from her legacy. The first of those is on an income of

$200, and the tax paid was $10. The other was upon an

income of $190, and the tax paid, $9. The others are for

assessments against the executors or executor, and are for dif-

ferent amounts of tax, the amounts of income on which they

were paid, varying from §445 to $32,678. I am unable to

determine whether any part of the payments made by the

executors for internal revenue tax, except as above stated in

the years 1868 and 1869, was made on account of Mrs,

Salisbury's income. The fourth exception will be allowed,

so far as the tax paid for 1868 and 1869 is concerned. The

result is, the first and fourth exceptions are allowed. The

rest are overruled.*

In the matter of the application for an attachment against

Abeam S. Hewitt, as for contempt.

1. The right of substitution or subrogation is a purely equitable one, and

the extent to which it will be exercised must often depend upon circum-

stances. ^Yhether it will be extended to the extremest point, so as to in-

clude all the rights of the creditor, must often depend on wiiether it i»

necessary to the protection of the surety that it should be so.

2. Where a surety, who was subrogated to the rights of a land owner to

whom the former has been compelled to pay the debt of his principal for

land taken by the principal, (a railroad company,) undpr fl^e exercise of

the right of eminent domain, applied to tliis court to eu_;o.n the use of the

company's road over the land

—

Held, that it was not necessary to his pro-

tection to prevent such use, tiiere being nothing to be gained by him tlirough.

*Decree affirmed, \2 C. E. Gr. 492.
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such injunction ; the company being insolvent and its affairs in the hands

of a receiver, and the road being operated for the accommodation of the

public, merely by a trustee of holders of bonds of the company, with a view-

to a more advantageous sale of the property on foreclosure.

On motion for attachment.

Mr. John Linn, for the motion.

Mr. C. Parker, contra.

The Chancellor.

Julius H. Pratt and Henry C. Spaulding, having been, as

bail in error, compelled to pay the amount of a certain verdict

with costs, recovered by Samuel K. Benson and Henry K.

Benson against The Montclair Railway Company, which at

the time of such payment was, and still is, an insolvent cor-

poration, were, by a decree of this court, subrogated to the

rights of the plaintiffs in the premises. The verdict was

recovered on an appeal by the Messrs. Benson from an award

made under the charter of the company, for the value of a lot

of land belonging to them in the township of Bloomfield in

the county of Essex, and damages on condemnation of that

property for the purposes of the railroad. By that decree

the sureties were subrogated to all the rights, equities, powers,

and privileges of the Messrs. Benson in reference to the land

and to the payment of the amount of the verdict and costs

by the company ; and the amount of the verdict, costs and

interest, with the costs of the proceedings for subrogation,

were declared to be a lien on the land ahead of all encum-

brances put upon it, or attempted to be put upon it by the

company.

It was further ordered, that on due and legal service of

notice of that decree on the receivers of the company, and

demand of the payment of the amount of the verdict, costs,

and interest to Messrs. Pratt and Spaulding, or to said

Samuel K. Benson and Henry K. Benson, unless the same be
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paid within ten days thereafter, the company and the receiver

and all persons claiming by, from, through, or nnder them,

should absolutely cease and desist from any and all use of the

laud and every part thereof, until said moneys should be fully

paid and satisfied, or until the further order of this court to

the contrary.

Mr. Hewitt, as receiver of The New York and Oswego

Midland Eailroad Company, was oj)erating the road when

this decree was obtained. He ceased to do so, however, on

the 30th of March last, although a license was given to him

bv Messi's. Pratt and Spaukling to continue running all trains

on the road up to the time of the sale of the road, and until

further notice to the contrary, " without prejudice to the

rights of Messi-s. Pratt and Spaulding in any proceeding

had" in this court. From the 1st of April last, to the 30th

of July last, the use of the road for public travel ceased.

The holders of the second mortgage bonds, previous to, and

about the latter date, authorized Mr. Hewitt, as trustee under

their mortgage, to operate the road on their account, and he

accordinglv, as sucli trustee, resumed the running of trains

over the road. The road had then been sold by the receiver.

Mr. Hewitt acted on the advice of counsel, in thus operating

the road as trustee. He was advised that the prohibition of

the decree did not extend to him in that capacity, and that as

trustee, he might operate the road without becoming liable to

the charge of violating the interdict of this court. A motion

is now made for an attachment against him, as for contempt.

It is, however, conceded by the counsel of Messrs. Pratt and

Spaulding, that his conduct in the premises has not been such

as to call for any animadversion on the part of the court, and

the real purpose of this motion is understood to be to obtain

the views of the court as to the right of the mortgagees to use

the road, in view of the above prohibition. That the mort-

gagees have no greater right in the premises than the company

itself, is obvious. The real question is, whether this court

will, under the circumstances, deprive the pnblic of the use

of the road. The plea of public convenience, or even public

necessity, of course, will not avail to deprive a citizen of his
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property, without just compensation. The question here,

however, is not between the land owners and the company.

The former have been paid for their property, and the mort-

gagees of the company have possession of it. The premises

have been adapted to the purposes of the road. The track

has been laid down upon it and constitutes part of a contin-

uous line. It is true that the payment was not made by the

-company, but by persons who were its sureties, but still the

land owners have been paid. These sureties have, indeed,

been subrogated to the land owners' rights in the premises, as

in equity they should have been. Their counsel properly

insist that the right to exclude the company from the use of

the property until the compensation awarded shall have been

made, is included in these rights. But the right of subroga-

tidn is a purely equitable one, and the extent to which it will

be exercised, must often depend on circumstances. Whether

it will be extended to the extremest point, so as to include all

the possible rights of the creditor, must often depend on

whether it is necessary to the protection of the surety that it

should be so. Here the debt has been declared to be a para-

mount lien on the land. In addition to this, the records of

this court show that the claim of the land owners was put in in

the foreclosure suit, now pending in this court, upon the first

mortgage given by the company, and by an interlocutory de-

cree in that suit, made in the month of May last, the right of

the land owners is recognized as being paramount and prior

to the mortgage. In the final decree, provision may be made
for the sale of the land to pay the amount due to the sureties.

On the application of the sureties, on proceedings to that end,

their lien would be enforced by decreeing the sale of the

property to pay the amount due them. To prevent the use of

the road by the public, under the provision now made for

operating it, cannot legitimately be productive of any advan-

tage to the sureties. The amount due them is about $8000.

The company is insolvent. As to it, this means of coercion

must be utterly ineifectual. It would probably be no more

«flPectual as against the second mortgagees, whose trustee is
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now operating the road, not with the expectation of profit,

for the bondholders under his mortgage made up and placed

in his hands a guarantee fund, to meet the deficit which it is

anticipated will exist between tlie expenses and the earnings,

but to save the road, on a sale, from the depreciation to which

the fact of its operation having been abandoned would prob-

ably subject it. As against the public, such coercion is not to

be contemplated. The sureties will be protected in their

claim, and it will be enforced, but under the circumstances, it

is neither necessary, nor would it conduce to such protection

and enforcement, that the trustee of the second mortgagees

should be enjoined from the use now being made of the road.

Mettler vs. The Easton and Amboy E,ailroai>

Company.*

1. Where land lias been taken nnder the exercise of the right of eminent

domain, and a question is pending in a court of law as to the amount of

compensation to which the land owner is entitled, he will be protected in

his constitutional right to possession of his property, until his compensation,

be ascertained and paid or tendered to him ; and the company in whose

favor the condemnation is made, will not be permitted to take possession

of the land on tendering so much of the compensation as is not in dispute,

but will be restrained from so doing.

2. To secure the land owner in his constitutional right, and at the same

time to spare the company unnecessary delay, the court will, on the latter

paying the land owner so much of the compensation a^ is undisputed, and

the costs of the suit in this court, and paying into court an amount suffi-

cient to cover the disputed claim, to the end that the land owner may have

the same if adjudged by the court of law to be entitled thereto, permit the

company to take possession of the land.

On motion to dissolve injunction.

Mr. J. G. Shipman and il/r. T. N. McCarter, for the

motion.

Mr. J. F. Dumont, contra.

*CiTED in Redman v. Philadelphia, Marlt. and Med. R. R. Co., 6 Slew. 166.
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The Chancellok.

By the charter of the Easton and Amboy Railroad Com-
pany, it is provided that payment, or tender of payment, of

all damages for the occupaucy of lands through which the

railroad may be laid out, shall be made, before the company,

or any person under their direction or employ, shall enter

upon or break ground on any land taken by them for their

road, except for the purpose of surveying and laying out the

road, unless the consent of the owner or owners of such land

be had and obtained. It is further provided, that in case the

company and the land owner cannot agree for the purchase

of the land, commissioners may be appointed to appraise the

land and assess the damages, who are to make a just and

equitable estimate or appraisement of the value of the land,

and assessment of the damages to be paid by the company for

the land and damages. Their report is to be made in writing,

under their hands and seals, or the hands and seals of any

two of them, and to be filed Avithin ten days after making

their assessment and appraisement, together with a descrip-

tion of the premises, and their appointment and oaths or

affirmations, in the clerk's office of the county in which the

lands are situated, to remain on record therein. The charter

declares that the report, or a copy thereof, certified by the

clerk of the county, shall, at all times, be considered as

plenary evidence of the right of the company, to have, hold,

use, occupy and enjoy the land. It also provides, that in

case of dissatisfaction on the part of the company or the land

owner, with the report, application may be made to the

Justices of the Supreme Court at the next term after filing the

report, and that that court shall have power, on good cause

shown, to set the report aside and direct an issue for the trial

of the controversy between the parties, and to order that a

jury be struck, and a view of the premises had, and that the

issue be tried at the next Circuit Court, to be holden in the

county where the land is situated, upon the like notice and in

the same manner as the other issues in the Supreme Court are

tried, and that it shall be the duty of the jury to assess the
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value of the land and the damages sustained, and if thev find

a greater sum than the commissioners awarded, in favor of the

owner, judgment thereon with costs shall be entered against

the company and execution awarded therefor ; but if the

jury shall be applied for by the owner, and shall find the

same or a less sum than the company shall have offered, or

the commissioners awarded, the costs shall be paid by the

applicant, and either deducted from the sum found by the

jury or execution awarded therefor, as the court shall direct.

The charter further provides, that the application shall not

prevent the company from taking the land on filing the report,

the value and damages being first paid, or upon a refusal to

receive the same upon tender thereof, or the owner being

under any legal disability, the same being first paid into the

Court of Chancery.

The defendants caused to be condemned for their road, a

lot of land belonging to the complainant, in Phillipsburg.

Being unable to agree with him as to the value of the prop-

erty, commissioners were appointed, who awarded him for the

value of the land and damages, S4120. The whole of the

complainant's land was taken, so (hat no damages were

awarded to him for injury to remaining property. The dam-

ages were awarded in respect to the improvements, which con-

sisted of a dwelling-house, &c., on the lot. The report was

duly filed. Both parties applied to the Supreme Court,

under the charter, and the report was set aside. A consoli-

dation of the causes was ordered, and the issue was tried at

the Warren Circuit, at the last April term. The jury found

a verdict for 81155, for the value of the land, and S2765, for

damages. By direction of the judge who presided at the

trial, they found also, specially, the interest $275.92, from the

date of the award. May 31st, 1873, to the fii-st day of the

then next term of the Supreme Court. The sums found for

the value of the land and damages, are together, §200 less

than the amount awarded by the commissioners. On the

return of the postea, motion was made on behalf of the com-

pany, that judgment be entered for the value of the land and
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damages only, as specially found by the jury, with deduction

of the costs, or an award of execution for the costs. The

court did not, at that time, dispose of the application, but

held it over for advisement till the next term, which will be

held in November next. On the 14th of August last, the

company, being desirous of occupying the land, tendered to

the complainant the amount found by the jury, for the value

of the land and damages only, which was refused. They
thereupon paid the amount of the tender into this court, and

took possession of the land and laid thereon their construction

track. The complainant filed his bill for an injunction in

the premises, which was ordered. Motion is now made to

dissolve the injunction for want of equity in the bill. I do

not deem it necessary to pass upon the objection made to the

verification of the bill. All the facts in the case were admit-

ted by the counsel on the argument, and there is no dispute

or difference as to any of them. It will be far more satisfac-

tory to dispose of the motion on the merits.

The report is, by the charter, made plenary evidence of the

right of tiie company to have, hold, use, occupy, possess and

enjoy the land, and the charter provides, that they may take

possession accordingly, notwithstanding the application to

the Supreme Court, on which the report may be set aside*

The company claim that they have thus, by the report, ob-

tained title, and that by the seventh section of the charter,

they are entitled to possession on payment or tender of " all

damages for the occupancy " of the land, and they insist that

they have actually and literally tendered to the complainant,

all damages for such occupancy. But they cannot obtain

title to the complainant's land without making a just com-

pensation, and he and they having failed to agree, such com-

pensation is to be ascertained by the means provided in the

charter, and on payment or tender of it when ascertained, the

company will get title, and not until then. And, although

the charter gives them the right to take possession on paying

or tendering damages for the occupancy, the term damages

there used, signifies the value of the land and damages.
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In Browning v. Camden and Woodbury Railroad Company,

3 Greenes Ch. R. 47, judicial construction was put by this court

on a section like the seventh section of this charter, and it was

held that the term occupancy was used by the legislature to ex-

press all the right and interest which the company could acquire

in the land, and that the company were not entitled to possession

until they should have paid or tendered the amount found by

the commissioners, or in case of appeal, by the jury; in other

words, all that the land owner was entitled to receive for his

compensation for the condemnation. In that case, pending

an appeal, the company tendered the amount awarded by the

commissioners, which was refused, and they thereupon pro-

ceeded to take possession. An injunction was issued to

restrain them, which the court, after argument, refused to

dissolve.

In the case before me, the company, by their tender, have

assumed that the amount due the complainant was the sum
they tendered. Whether it was so or not, remains to be

determined by the judgment of the Supreme Court. The

complainant insists that the sum found for interest, is to be

regarded as part of the damages. The jury were directed to

find the interest, specially, probably in view of the question

whether the complainant may not, by reason of the condem-

nation, be entitled to interest on the amount of the value and

damages, from the time of condemnation, notwithstanding

the fact that he has since then had possession of the premises.

The condemnation deprived him of his full dominion over

his property. From that time he could not sell, lease, or

pledge it. At most, he could only occupy it until his com-

pensation should have been fixed, and paid or tendered to

him. He was entitled to such occupation, and could not be

compelled to yield it until payment or tender of just compen-

sation. If the complainant is entitled to the sum found for

interest, it is as part of that compensation. If he is entitled

to it, the tender was not sufficient. Until he shall have been

adjudged not to be entitled to it, the company cannot obtain

the right of possession by tender of part only of the amount



MAY TERM, 1874. 219

Mettler v. Easton and Amboy Kailroad Co.

found by the jury. They cannot be permitted to assume that

the adjudication of the Supreme Court will be adverse to

him. The judge directed the jury to find the interest, be-

cause the complainant migiit be lawfully entitled to receive

it. For the sake of convenience, and to save expense and

trouble, he directed them to find it specially, so that if the

complainant is entitled to it he may have it; and if not, it

may be readily disallowed. Had he given no such direction,

the amount would have made an undistinguishable part of

the verdict. A grave question exists as to whether the com-

plainant is entitled to it, or not. He cannot be required to

waive his claim, nor to do any act by which he may seem to

do so. The tender was insufficient. The suggestion that the

pecuniary responsibility of the company is such as to remove

all ground for apprehension as to the payment of the amount

of the interest and costs if the complainant shall be adjudged

to be entitled to them, cannot weigh with the court in dis-

posing of the legal right of the company to take possession

of the complainant's property, without first making just com-

pensation to him therefor.

But there is another aspect to this case. There is no ques-

tion or dispute between the parties, except as above stated.

The company are in need of the land for the purpose of con-

structing their road. They are willing, as shown by the

tender, to pay the complainant the amount of the value and

damages found by the jury, and they are also willing to pay

him the interest and costs if he shall be adjudged to be enti-

tled to them. They ought not to be unnecessarily impeded

in the prosecution of their work, which is a matter of great

public concern. Nor ought they to be compelled to pay the

interest and costs before the complainant shall have been ad-

judged to be entitled to them. If they will pay into this

court a sum sufficient to cover the interest and costs, to the

end that it may be paid to the complainant if he shall be ad-

judged to be entitled to them, and also pay the complainant

the costs of this suit, with the costs of an order for the pay-
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ment to hira of the money deposited, and the per centage due

the clerk on the deposit, the injunction will be dissolved •

otherwise the motion will be denied.

The Rahway Savings Institution vs. Drake and
Laing.

Bill of interpleader as to moneys deposited in bank by trustee in name
of cestui que trust, and demanded by both. Expenses of trust directed to

be paid to trustee, and balance to cestui que trust.

On final hearing on bill and answer.

Messrs. Stone and Jackson, for complainants.

Mr. T. H. Shafer, for defendant, Reuben Drake.

The Chancellor.

This is a bill of interpleader. In the year 1865, the defend-

ant, Reuben Drake, deposited in the complainant's bank a

sum of money, in the name and to the credit of his grandson,

Theodore C. Laing. This money was the proceeds of a

promissory note, made by the father of Laing, and held by

the wife of Drake at her decease, which took place in the year

1864. Shortly before her death, Drake's wife requested him
to collect the amount of the note and pay it, with the interest

which should accrue thereon, to Theodore C. Laing, when he

should arrive at lawful age. To this disposition of the ])ro-

oeeds of the note, Drake consented, and promised his wife

that her request should be strictly complied with. He ac-

cordingly, after her death, proceeded to collect the note, but

found it necessary to bring suit for the purpose. To that

end, he took out letters of administration upon her estate.

After receiving the amount due on the note, he deposited it

in the complainant's bank to the credit of Theodore C. Laing,
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taking into his own possession the book given to him by the

complainants as the evidence of the deposit. He denies that

he intended to put the money beyond his own control, or

understood that he did so, by depositing it in the name of his

grandson, but admits that he intended to secure the money to

the latter, and he now expressly acknowledges the trust, but

seeks to gain possession of the money, in order that, after

retaining the proper expenses of the trust, he may pay over

the balance to his grandson, who is of full age. His account,

as administrator, has been settled in the Orphans Court of

Middlesex county. Theodore C. Laing appears to have called

him to account there. On applying to the complainants for

the deposit and its accumulations of interest, they refused to

pay them to him without Theodore C. Laing's consent, and

he, therefore, brought suit against them for the money. The
bill alleges, and it is not denied, that Theodore C. Laing also,

at the time of filing the bill, threatened to bring suit against

the complainants for the money. The complainants filed

their bill of interpleader against Drake and his grandson,

Drake alone has answered. The bill is taken as confessed, as

against the grandson. The right of the complainants to re-

quire the defendants to interplead, is not disputed. Drake

not only raises no question as to the trust in favor of his

grandson, but waiving all questions, declares his desire to pay

over to the latter the balance which will remain after deduct-

ing the expenses of the trust. These expenses consist entirely

of the cost of the administration, amounting, as appears by the

final account as settled in the Orphans Court, to $64.14. He
is entitled to have them. There will be a decree, that he

receive out of the deposit and its accumulations which have

been paid into court, the amount of those expenses as above

stated, with his costs of this suit, and that the complainants*

costs be paid out of the fund, and that, on Theodore C,

Laing's executing to Drake a proper discharge, the balance

be paid over to him.

Vol. X. o
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Taylor v. La Bar and others.*

1. E. D. L. & Co., carpenters, contracted on the 28th of March, 1872,

witli the mortgagor, to do the carpenter work for a house to be erected on

the mortgaged premises. Complainant's mortgage was recorded on the 4th

of April following. Operations for building the house were not commenced

on the ground until after the mortgage had been recorded, E. D. L, & Co.

claimed a lien for the amount due them for their work under their contract,

and that it was prior to that of the mortgage, on the ground that they had

commenced the building before the recording of the mortgage. The evi-

dence was, that the only work they had done before the recording of the

mortgage, was " marking on the rods the length and width of the window-

frames," but the window-frames were not made until the 8th of April,

four days after the recording of the mortgage. Held, that the mortgage

was entitled to priority over the lien.

2. A mortgage recorded before the commencement of a building, and

given to secure advances to be made to pay for the construction of the

building, for the payment of which advances in instalments the mortgagee

bound himself by written agreement when the mortgage was given, is enti-

tled to priority over a lien claimed under the mechanics lien law for work

done in the construction of the building.

On final hearing on pleadings and proofs.

Jfr. W. H. Morrow, for complainant.

Mr. Alward, for lien claimants.

The Chancellor.

The only question presented by the pleadings in this case

is, whether the building, for work on which the defendants,

Edward D, La Bar & Co., carpenters, and Jonas E, Wuchter,

roofer, claim mechanics liens, was commenced before the re-

cording of the complainant's mortgage. The mortgage is

dated April 1st, 1872, and was recorded on the 4th of the

same month. It was given by George A. La Bar and wife

to William F. Van Deventer, (by whom it was subsequently

*ClTED in Barnelt v. Gnffith, 12 C. E. Gr. 204; Piatt v. Griffith, Id. 208.
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assigned to the complainant,) to secure advances which Van
Deventer then, by written contract, agreed to make in instal-

ments to the mortgagor, to enable him to construct the build-

ing he proposed to erect on the mortgaged premises. It was

made to secure the payment of $4000, in one year from its date,

with interest at seven per cent, per annum. The first of the

instalments to be paid by Van Deventer under his agreement,

was to be paid when the foundation of the building was up;

the second, when the building was raised ; the third, when it was

enclosed, and the last when it was finished. Tliese instalments

were duly paid. The lien claimants, Edward D. La Bar & Co.,

agreed to do the carpenter work for the building, and on the

28th of March, 1872, entered into a written contract with the

mortgagor, accordingly. They insist that their work was

commenced within a day or two after the contract was made.

The evidence on that score, however, is far from satisfactory.

The work which they claim to have done before the mortgage

was recorded, consisted in "getting rods ready to start the

window-frames," and " in marking on the rods the length and

width of the window-frames." This is said to have been

done " in the course of a day or so," after the agreement was

signed. The next work was making the window-frames,

which was on the 8th of April. The next was the framing

of the building, which was done in the latter part of April,

or 1st of May, and was the first work done on the ground.

The mortgage was recorded on the 4th of April. The mort-

gagor testifies, and the fact is not disputed, that he began

operations on the ground for building, shortly after the mort-

gage was recorded ; that it might have been three days after,

and that the foundations were commenced about a week after

the recording of the mortgage. The work done by Wuchter,

was in slating the roof. It appears that some of the money

paid by the mortgagee under his agreement, was appropriated

to the payment of a prior mortgage on the premises, and part,

but not all of the rest of it, to payment for work and mate-

rials done and furnished in the construction of the building.

The first section of the supplement of March 14th, 1863,
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to the mechanics lien law, {NLv. Dig. 581, § 66,*) provides,

that the sale under a special scire facias, authorized by the

eleventh section of the original act, shall convey the estate of

the owner in the lands and in the buildings, subject to all

mortgages and other encumbrances created and recorded or

registered prior t^? the commencement of the building. The

lien dates, not from the time of doing the work or furuisiiing

the materials, but from the commencement of the building.

Pennock v. Hoover, 5 Rawle 291 ; Wells v. Canton Co., 3

Md. 234.

Under the circumstances of this case, the complainant's

mortgage is entitled to priority over the lien claims, although

the money secured by it was payable in instalments, all of

which were paid after the commencement of the building.

The money was loaned to pay for the work and materials to

be done and furnished in building the house, and the com-

plainant was bound by his agreement to advance it. Moro-

ney's Appeal, 24 Penn. 372. •

On the hearing, it was insisted by the counsel of the lien

claimants, that the latter are entitled to the benefit of the

supplement of April 12th, 1864, to the "act against usury,"

in respect of premium alleged to have been paid by the mort-

gagor to Van Deventer. Xo such claim is made in the

answers. They admit the making and recording of the mort-

gage, and merely claim priority for their liens, on the ground

that the building was commenced before the mortgage was

recorded.

Van" Deventer vs. Stiger and wife.

1. Final decree set aside and defendants let in to answer, on proof of

surprise.

2. A complainant, who holds a bond and mortgage given to him by the

mortgagor as collateral security merely, for a debt alleged to be due to him.

*J2e»., p. 673, 2 23
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from the latter, should, in proceedings for the foreclosure of the mortgage,

prove his debt, and if it be less than the amount due on the mortgage, take

a final decree for the amount of his debt and interest only.

On motion to set aside execution and final decree, and let

in the defendants to answer.

Mr. J. R. English and Mi\ B. Williamson, for the motion.

Mr. W. J. Magie, contra.

The Chancellor.

The bill in this case was filed to foreclose a mortgage on

land in Union county. The mortgage is dated March 12th,

1870, and was made by the defendants, Stiger and wife, to

Theodore Y. Bainbridge, without consideration, but nomi-

nally, to secure the payment of $2475, with interest. At
Stiger's request, Bainbridge assigned it to the complainant,

to indemnify the latter against his liability as endorser for

the accommodation of Stiger on a promissory note for $1000.

That note having been paid by Stiger, the bond, mortgage

and assignment were, as he alleges, delivered up to him by

the complainant. Stiger states that he was desirous of having

the mortgage foreclosed, in order to clear the title of the mort-

gaged premises from liability to embarrassment, by reason of

a transaction, subsequent to the giving of the mortgage, in

which he had conveyed the property, but had afterwards

rescinded the contract, taking no reconveyance, however,

because he understood that the deed which was by the terms

of the rescission to be delivered up to him to be cancelled,

had not been recorded. He subsequently discovered that it

bad been recorded. He alleges, that the complainant con-

sented that the mortgage should be foreclosed in his name, to

enable Stiger to accomplish this object, and that he was sur-

prised to find, as he did, after the suit had been commenced,

that the complainant insisted tha<" there was something due
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him from Stiger, for which the mortgage stood as security, by

virtue of an alleged agreement between them. The com-

plainant states tliat after the SlOOO were paid, he retained the

bond, mortgage and assignment in his hands, under an agree-

ment between him and Stiger, that they should stand as

security to him for $2400, due him from Stiger.

It appears clearly from the evidence, that the suit was in-

stituted at Stiger's request, Avith, on his part, the design above

stated ; that subsequently, the claim which the complainant

made under it, was wholly denied by Stiger, and that he and

the complainant had two or three meetings on the subject of

the alleged indebtedness, which was afiSrmed on the one side

and wholly and strenuously denied on the other side ; that

at the last of these meetings, which was shortly before the

final decree was entered, no conclusion was reached, Stiger

proposing to endeavor to find some important papers of his

relating to the business, which he had mislaid ; that through

the urgency of the complainant, his solicitor, without Stiger's

knowledge of his intention to do so, proceeded to final decree

and execution, and that Stiger fii-st learned of this action on

tlie part of the complainant, from the sheriff's advertisement

of sale in the newspapers, and thereupon, without delay, ap-

plied to this court to open the decree. It also appears, that

the complainant made no proof of his claim, but took a

decree for the whole amount of the principal of the mortgage,

with interest thereon, from the date of that instrument, March

12th, 1870, while the principal of his demand, according to

his own statement, consisted of debts contracted in August

and October, 1871, amounting in all to $2400, less by .S75

than the principal of the mortgage. So that, to say nothing

of the objectionable frame of his bill, if he wore entitled to

the decree pro confesso, he is not entitled to the final decree

which he has entered, for he should have cjuised an account

to be taken of the amount due him on the claim, as collateral

to which, as he alleges, he holds the mortgage in suit, and

for the amount shown to be due to him by that accotnit, he

should have entered a decree and issued execution. Instead
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of that, he has taken a decree and issued execution for the

sum due according to the terms of the mortgage, an amount

considerably greater than his demand, according to his own

statement of it.

These facts are sufficient grounds for setting aside the exe-

cution and decree and letting the defendants in to answer.

There will be an order accordingly, with costs.



CASES
ADJUDGED IN

THE COURT OF CHANCERY
OF THE

STATE OF NEW JERSEY.

OCTOBER TERM, 1874.

Parker's Executors vs. Moore and others.*

1. A bequest of a sum of money generally, without distinguishing it from

testator's other moneys, or mentioning out of what fund it is to be paid, is

a general legacy. A designation of such bequest in the residuary clause as

a " specific" legacy, will not change its character as general, where the term

is evidently used by the testator with reference to the fact that it was a leg-

acy of a specified sum of money.

2. Though, as a general rule, the gift of the interest of a fund, standing

by itself, is a gift of the corpus, yet, if from the context of the will it appears

that the interest only was intended for the legatee, the gift of the interest

will not pass the principal.

3. A gift of $50,000 to A, " the interest thereof to be paid to her during

life," and the principal to her children at her decease, does not pass the

corpus of the fund to A.

4. As between the tenant for life and the remainderman, the rule, at

least as to funds that are not permanent, is, that what is not specifically

given is to be converted into money, if tlie property and the parties are not

abroad. In this case, the testator has directed the conversion.

5. Where there is a bequest of the income of a sum of money to one for

life, and then the principal to another, without any trustee being named in

the will other than the executor, he will be held to be trustee.

6. In this case, the court refused to appoint a married woman trustee of

funds of which she was entitled to the interest for life, upon considerations

of marital influence, domicile, and near relationship to the remaindermen.

*ClTED in Haggerty v. Lanterman, 3 Stew. 38.
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7. When trustees are discharged from their trust under the will, several

trustees will be appointed to take charge of different portions of the estate,

if for any reason it is necessary or desirable.

Isaac Brown Parker, late of Burlington, in this state, made

h\s last will and testament, dated August 18th, 1865, as

follows:

" I, Isaac Brown Parker, of Burlington, New Jersey, being

MOW in reasonably good health, and of sound mind and mem-
ory, for which I desire to express ray thankfulness to the

Giver of all good, do make this my last will and testament.

" First I direct that all my just debts and funeral expenses

be paid, and that the place of my interment be suitably

marked, at the discretion of my executors.

''Second. It is my special desire to provide amply for the

comfort and happiness of my dear wife, that, during the lesi-

<3ue of her life, her residence may be where that comfort and

happiness shall be most certainly promoted ; and I therefore

•direct my executors hereinafter named, to invest safely, a sum
which will produce an annual interest of five thousand dollars,

($5000,) which shall be paid to her semi-annually ; at the

decease of my dear wife, this investment to fall into the resi-

due of my estate. I bequeath to her also, any part of my
household plate, furniture or effects, which she may choose.

" Third. With the devises which I purpose hereinafter to

make to my daughter Mary, and the securities for the in-

debtedness of her husband Johnston Moore, which are hereby

cancelled, she shall be considered as having been advanced

«ixty thousand dollars, ($60,000.) In addition thereto, I

bequeath to her the sum of fifty thousand dollars, ($50,000,)

,
the interest of which shall be paid to her during her life, and

the principal to her children at her decease. And I do hereby

devise to my said daughter Mary, the farm in and adjoining

Carlisle, including all the lots which have been used and

occupied as a part of it by her husband, and which contains

about one hundred acres, be the same more or less ; also, the

farm in Dickenson township, which I purchased from the
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executors of Samuel Bertern, and which contains about one

hundred and eight acres, and wliich is now in the tenure of

her husband ; to have and to hold these same farms to my said

daughter, for and during her life, with remainder in fee to

her children.

" Fourth. I have advanced to my daughter, Euplieraia,

which includes all the indebtgdness of her husband, Edward

B. Grubb, to me, thirty-six thousand dollars, ($36,000.) In

addition thereto, I bequeath to her fifty thousand dollars,

($50,000,) tiie interest of which shall be paid to her during

life, and the principal to her children at her decease.

"Fifth. I have advanced to my son, John Brown Parker,

twenty-five thousand dollars, (§25,000.) In addition thereto,

I bequeath to him the sum of sixty thousand dollars, ($60,000.)

And this shall be considered a settlement of all accounts be-

tween him and me.

"Sixth. I have advanced to my son, William B. Parker,

in his lifetime, a sum not exceeding one hundred thousand

dollars. In addition thereto, I bequeath to each of hi«

children, Henry, Maria, William and Stephen, the sum of

twenty thousand dollars (§20,000,) each, to be paid to them

as they severally arrive at full age,

" Seventh. I devise to my executors, hereinafter named,

the farm in Burlington county. New Jersey, containing about

one hundred and twenty-six acres, where my son, George W.
Parker, now resides, and all the stock and farming utensils

there, in trust, that they will have the same so managed, rented

or conducted, as that they shall receive the rents, issues and

profits thereof, and appropriate the same in such suras and at

such times as will best comport with the necessities and com-

fort of my said son, George W. Parker ; and if this should not

be sufficient for his support and maintenance, I direct my
executors to appropriate out of my estate, the further sum of

five hundred dollars annually, for that purpose. And I be-

queath to his daughter, Mary, the sum of fifteen thousand

dollars, to be paid to her when she comes of age. And I

devise to his said daughter, Mary, the farm in Burlingtoa
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county, which I have hereinbefore appropriated for the sup-

port of her father, in fee simple, to take effect at the decease

of lier father.

" Eighth. I have advanced to my daughter, Enieline

Johnston, fifty thousand dollars, ($50,000.) In addition

thereto, T bequeath to her the sum of fifty thousand dollars,

($50,000,) the interest of which to be paid to her during her

life, and tlie principal to lier children at her decease.

" Ninth. I bequeath to my executors, hereinafter named^

the sum of fifty thousand dolhirs, ($50,000,) in trust, that they

will invest the same, and pay the interest thereof, annually,

to my son, Thomas B. Parker, during his life, and the prin-

cipal to his ciiildreu, at his decease, if he should then have

any If he have none, this bequest shall lapse into the resi-

due of my estate, upon his decease; and I do hereby commit

to the discretion of my said executors, the power and authority

to advance any part of the principal to him, under circum-

stan«'es in which they shall deem it proper to do so.

" Tenth. I have advanced to my daughter, Marcia R»

Freeman, the sum of forty thousand dollars ($40,000.) In

addition thereto, I bequeath to her the sum of fifty thousand

dollars, the interest of which shall be paid to her during her

life, and the principal to her children at her decease.

" Eleventh. I have advanced to my daughter, Virginia

Marie, the sum of fifty thousand dollars ($50,0U0.) In ad-

dition thereto, I bequeath to her fifty thousand dollars,

($50,000,) the interest whereof shall be paid to her during

her life, and the principal to her children at her decease.

" Twelfth. I devise to my grandson, Parker I. Moore, the

farm on which he now resides, in Penn township, Cumber-

land county, Penna., containing two hundred and forty acres,

and to his heirs. And I charge the same with the payment

of $10,000, one-half the value thereof to be paid to hi&

mother, my daughter Mary.
" Thirteenth. To enable my executors to fully settle my

estate and make the necessary investments, I give them full

power and authority to sell, convey, and dispose of all, or any
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part of my real estate in Pennsylvania or New Jersey ; and

if any of my legatees should desire to take any part of the

same, they may do so at a valuation to be made by three

judicious men, to be appointed by my executors. And I em-

power my executors at any time, and at all times, to invest,

or re-invest all such sums of money, as the exigencies of my
estate shall require or render necessary.

" Fourteenth. As to all the rest and residue of my estate,

real and personal, I desire that it shall be equally divided be-

tween my children, Mary Moore, Euphemia Grubb, John

Brown Parker, Marcia Freeman, Thomas B. Parker, Virginia

Marie, and Eraeline Johnston, charging each of them with

the advancements, as I have hereinbefore set them forth, as

having been made by me to each of them. It being expressly

1:0 be understood, that the residuary bequests to my said

children, Mary, Euphemia, Emeline, Thomas B., Marcia, and

Virginia, are to them for life, remainder to their children

after their death; and with the same conditions, trusts, and

limitations, as are coupled with the specific legacies to each of

them ; and in this calculation, I allow to my daughter Mary,

•^2000, for the education of her daughter, and improvements

on the Bertern farm ; and if any of my said grandchildren

should die intestate and without issue, before their mother,

the share of such shall go to their surviving brothers and

sisters, if they leave any; and if all said children be dead at

the death of the parent to whom the interest is payable, then

the said legacy or legacies shall lapse into the residue of

my estate.

" Sixteenth. I do hereby appoint my son, John Brown

Parker, and Frederic Watts, Esq., of Carlisle, Pennsylvania,

to be the executors of this, my last will and testament, giving

them all the powers and authority to sell and convey my
real estate, as hereinbefore provided ; and I set apart, and

<lirect that they retain the sum of ^8000 as compensation to

them as my executors ; and it is my will that it be not required

of them to give security for the execution of the will, and as

it will be necessary that the same be registered, both in New
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Jersey and Pennsylvania, I do not desire that security be

required of them in either place, by the surrogate or register.'^

The testator died on or about September 19th, 1865. Both

executors proved the will. On the 28th of May, 1872, they

filed their bill, praying that an account might be taken, under

the direction of this court, of the trust estates, and that, on

paying over the interest and dividends due on the trusts, and

the assets of which the estate is composed, they might be

discharged from their trust; Mr. John Brown Parker on

account of ill health, and Mr. Watts on the ground that the

engrossing duties of the public office which he holds—that of

Commissioner of Agriculture of the United States—will not

permit him to give any attention to the trust.

The answers consent to the relief prayed.

Mr. B. Gummere, for complainants.

Mr. C. Parker, for Mrs. Freeman.

Mr. J. Wilson, for Mrs. Grubb and Mrs. Moore.

The Chancelloe.

The question presented for consideration is, whether the

testator's daughters are entitled to possession of the corpus of

the funds from which the interest bequeathed to them is to

be derived, especially as to the legacies of specific sums of

money. It is urged, that although, perhaps, a distinction

may be made between the legacies given in the residuary sec-

tion and those of specified sums, yet they are all specific.

These legacies are not specific, but are all of them general.

Those given by the sections other than the residuary, are lega-

cies of specific sums of money, but they are general legacies,

nevertheless. Roper on Legacies 202 ; Sparrow v. Josselyn,

16 Beav. 135. The testator evidently, in his designation of

them in the residuary section as "specific" legacies, used the

term with reference to the fact that they were legacies of spe-

cified sums of money. Such a reference will not give them
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i>ny other character than that which would otherwise have

been given to them by the established rules of construction.

The legacies given out of the residuum are also general, and

not specific. Roper on Legacies 242.

It is insisted on behalf of the daughters, that thev are enti-

tied to the funds from which the interest given to them is to

be derived, subject only to the necessity of giving security to

the persons in remainder, in case real ground of apprehension

of waste of the corpus is shown to exist. To maintain this

position, they rely on the language of the bequests. It

a|)pears to me, however, that the terms of those bequests lead

to the contrary conclusion. The bequests of specific sums

under consideration, are, it will have been observed, in sub-

stantially the same language. In the case of Mrs. Freeman,

after stating the amount of advances made to the legatee, the

testator says :
" In addition thereto, I bequeath to her the

sum of S50,('00, the interest of which shall be paid to her

during her life, and the principal to her children at her

decease." In the residuary section he says :
" As to all

the rest and residue of my estate, real and personal, I desire

that it shall be equally divided between my children, Mary
Moore, Euphemia Grubb, John Brown Parker, Marcia Free-

man, Thomas B. Parker, Virginia Marie, and Emeline

Johnston, charging each of them with the advancements I

liave hereinbefore set forth as having been made by me to

them ; it being expressly to be understood that these residuary

bequests to my said children, Mary, Euphemia, Emeline,

Thomas B., Marcia, and Virginia, are to them for life,

remainder to their children, after their death, and with the

same conditions, trusts, and limitations as are coupled with

the specific legacies to each of them ; and in this calculation I

allow to my daughter Mary, 320uO for the education of her

daughter, and improvements on the Bertern farm; and if any

of my said grandchildren should die intestate, and without

issue, before their mother, the share of such shall go to their

surviving brothers and sisters, if they leave any, and if all

the said children be dead at the death of the parent to whom
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tlie interest is payable, then the said legacy or legacies shall

lapse into the residue of my estate." From the circumstance

that these specific sums and the shares in the residuum are, by

the terms of the will, given directly to those who are to have

only the interest of them, it is argued that the testator

intended that they should have possession of the funds, and

that the words " to be paid " are, in this connection, equiva-

lent to the words " to go to," or " to be received by." But the

language of the tenth section, " the interest of which shall be

])aid to her during her life, and the principal to her children

at her decease," provides for payment in both cases, as well

to Mrs. Freeman during her life, as to her children at her

death. The language of the other bequests of specific sums

is, as before remarked, substantially the same. The testator

gives to his son, Thomas B., a share of the residue by the

same terms, and together with his other son and his daughters

named in the residuary section. As to Thomas, by the ninth

section, he makes the executors trustees of the $50,000 given

for his benefit in that section, bequeathing that money to

them in trust for him. He, undoubtedly, did not mean that

the share of Thomas in the residuum, notwithstanding the

gift is to him, should indeed go to or be received by him, but

manifestly, that it should, as he expressly says it shall, be held

on the same "conditions, trusts and limitations" as the

^50,000 mentioned in the ninth section. That the testator

used the word paid in the sections in which the legacies of

specific sums are given to his daughters, intelligently, and

with an appreciation of its exact signification, appears from

the language employed in the residuary section. He there

says that if any of the children of the residuary legatees be

dead at the death of the parent to whom " interest is pay-

able," &c. Efe had made no mention of the interest on the

shares of the residuary legatees; he had merely said that

those residuary legatees were to be to his children there

named, for life, with remainder to their children after their

death ; and " with the same conditions, trusts and limitations

as are coupled with " the legacies of specific sums. The gift
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of the interest of a sum of money does not pass the whole fund

itself, if there are words used to confine it to a life estate.

Clough V. Wynne, 2 Madd. 188, 439; Roper on Legacies^

1476. Says Roper, p. 1478 :
" But, notwithstanding, as a

general rule, the gift of interest and dividends standing by

itself, is a gift of the corpus, yet, if, from the nature of the

subject, or the context of the will, it appear that the produce

or interest of the fund only was intended for the legatee, the

gift of the interest will not pass the principal." Under this

will these legatees to whom the interest is given for life, can-

not claim the possession of the fund on the ground that the

gift of the interest passes the principal. The construction put

upon the sections under consideration by the Supreme Court

of Pennsylvania, in Parker's Appeal, 61 Penn. 478, so far as

it rests on the existence of the general rule above alluded to,

cannot be maintained, for that rule is not applicable to these

legacies. This case differs from Poice's PJx'rs v. White, 1 C.

JE. Green 411, for there a legacy was given to the legatee,

with a limitation over on a definite failure of issue. The
ruling of this court in Jones' Ex'rs v. Stites, 4 C. E. Green

324, has been misapprehended in applying it to this case. It

is insisted that the language of the court there, " when spe-

cific chattels or a specified sum of money are given for life, or

absolutely, subject to a limitation upon the happening of a

certain contingency, the chattels must be delivered, or the

money paid to the legatee, and at his death, or upon the con-

tingency, will go the legatee in remainder," applied to this

case, would give to the daughters the possession of the speci-

fied sums bequeathed by the will under consideration. But

here, the specified sum is not given for life, but the interest of

it only.

It is urged that the fact, that by the thirteenth section of

tiie will it is provided that if any of the legatees should

desire to take any part of the testator's real estate in Pennsyl-

vania or Xew Jersey, they may do so, at a valuation to be

made by three judicious men to be appointed by the execu-

tors, is indicative of the testator's intention in reference to the
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bequests, and shows that he intended that his daughters

should possess the principal. This provision applies to all

the legacies, and as applied to either those of specific sums or

those given by the residuary section, it in no wise militates

against the construction which I put upon the bequests. The
persons who were to receive the interest of these legacies,

might well be permitted, in the conversion of the estate, to

select portions of the real estate at a just valuation, to be

held as investments of part of the corpus of the fund, and I

think that was what the testator intended by the provision.

Again, it is urged that the fact, that the testator bequeathed

only ^8000 to his executors, is evidence that he did not in-

tend that they should be charged with the trust with which,

by this construction, they would have been charged , a trust,

embracing very large sums of money and continuing probably

for a very long period of time. The indication of the testator's

intention to be drawn from this fact, would be slight at best,

for he may have considered the compensation sufficient for

all the service, which, by this construction, might have been

required of the executors. It will be observed, that he gives

them $8000 as compensation to them as his executors, and it

may be that he considered, as he properly might, that their

duties as executors, would terminate when their duty as

trustees began, and that for their services as trustees, they

would be entitled to pay out of the trust funds in their hands.

It is clear that he did, in fact, contemplate that his executors

would continue in charge of a portion of his estate at least,

for a considerable period of time, for he makes them trustees

of his sons, George and Thomas, for the respective lives of

those- sons. He makes no further provision, however, for

their compensation.

The provision in the thirteenth section of the will, empow-

ering his executors " at any time and at all times, to invest

or re-invest all such sums of money as the exigencies of"

his " estate," (not the part of it only which he had placed in

their hands as trustees for George and Thomas,) should

" require or render necessary," is not without significance.

Vol. X. p
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The power to vary securities, pre-supposes that the estate has

been converted and invested. How could the testator have

intended that his daughters should possess and control the

respective legacies of which he gave them the interest, when

he gave to the executors unlimited power to vary the securities

in which his estate might be invested, at their discretion,

according to the exigencies of the estate? The possession,

control and management of the corpus of tiie legacies, are

inconsistent with the power given to the executors to vary

securities at their discretion. Morgan v. Morgan, 14 Beav. 72.

This power, it will be observed, is in addition to the power

given in the same section, to sell his real estate in this state

and Pennsylvania, to enable the executors to fully settle the

estate and make the necessary investments. The testator con-

templated tiiat his executors, after settling his estate, would

invest it, and I have no doubt that the necessary investments

here mentioned, are the investments of the whole estate.

The daughters of the testator are not entitled to possession

either of the specific sums or of the shares of the residuum,

Jones' E.t'rs v. Stites, supra; Covenhoven v. Shuler, 2

Paige 122; Clark v. Clark, 8 Paige 152. Tiie duty of the

court in reference to these legacies, as well those of specified

sums as those given by the residuary section, is to see to it

that all parties in interest are protected. As between the

tenant for life and the remainderman, the rule, at least as to

funds that are not permanent, is, that what is not specifically

given is to be converted into money, if the property and the

})arties are not abroad. Ward on Legacies 304 ; Holland v.

Hughes, 16 Ves. Ill; Howe v. Earl of Dartmouth, 7 Fes.

137. In this case, the testator has himself directed the con-

version, by the thirteenth section of the will. The executors

would be iield, under the will, to be trustees of the legacies.

Jones' Ex^rs v. Stites. In Parker's Appeal, the court said,

in reference to the very matter now under consideration :

" Several English cases have been cited, and among them

Bush V. Allen, 5 Mod. 63, and South v. Allen, Id. 101, in

which trusts to executors are implied from provisions very
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similar to the case in hand, and it is not improbable that we

might feel ourselves impelled to imply such a trust in this

and cases like it, were it not that the legatees for life are

placed on the footing of trustees for those in remainder, in

regard to the thing or the principal of the fund devised for

life, by the forty-fourth section of the act of the 24th of

February, 1834. That act requires legatees to give security

in the Orphans Court having jurisdiction of the account of

the executors, to protect the interest of those in remainder,

before the executors shall deliver the property or pay over

the money to the legatees for life ; which security, like

that of trustees by appointment, is liable to the supervision of

the Orphans Court at all times."

In Giddings v. Seioard, \Q N. Y. 365, there was a bequest

to the testator's mother of "the sum of $1200 and interest

on the same, contained in a certain bond and mortgage " de-

scribed in the will, with a subsequent provision, importing

that the money was given to the mother for life, with a limi-

tation over. It was held that the legacy was not a specific,

but a demonstrative legacy, giving the income of the $1200

for the life of the mother. The executor had delivered the

bond and mortgage over to the mother, and it appeared that

she subsequently executed a satisfaction piece of the mortgage.

The court said :
" It was never the intention of the testatrix,

therefore, to give to her mother the principal of the sum be-

queathed, but the income only, during her life. The executor

and ultimate legatee became, by the provisions of the will, a

trustee of the fund during the life of the first legatee. The
latter, therefore, could have no right to collect the principal

sum secured by the bond and mortgage, nor any power

or control over it, except so far as she was invested with

such control by the voluntary act of the executor. But

as the interest of the fund would, when paid, belong ex-

clusively to the legatee for life, the executor, by deliver-

ing the bond and mortgage to her, must be regarded as

having authorized her to receive such interest as the same

should become due. No such inference, however, can be
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drawn as to the principal, which was not due, and which, Id-

no event, would belong to the legatee for life. The mort-

gagor, therefore, had a right to pay the legatee for life, the

interest upon the mortgage from time to time as the same

should become due, and to that extent the receipt would dis-

charge him. Hence, although the acknowledgment of satis-

faction by the legatee for life, was entirely nugatory as to the

principal of the mortgage, it nevertheless affords sufficient

evidence of the payment of interest up to that time."

In Dorr v. Wainwrighty 13 Pick. 328, 331, the court saidr

"Such being the nature of the gift, it falls within a rule now

well settled, that a gift of a fund or a sum of money to one

for life with remainder over, is a gift of the interest or income

only to the first taker, and the fund itself is not to be paid

to the legatee for life, but to be in the hands of a trustee.-

We also consider it to be now settled by a series of decisions

in this commonwealth, that when a testator by his will, either

in express terms or by legal implication, has given the in-

come of a sum of money to one for life, and then the princi-

pal to another, and has not in terms placed it in trust with

any trustee, other than the executor, it is the province and

duty of the executor as such, to hold and invest the fund in

some secure and productive stock, or at interest on good

security, and to pay over the income, from time to time,

within reasonable times, to the legatee for life, and at the de-

cease of the legatee for life, to pay out the principal to the

person then, by the will, entitled to it."

It is incumbent on the court to appoint a trustee or trustees

in the premises. It is suggested that each of the daughters

be appointed trustee of the money of which she is entitled to

the interest. But the objections to this course are numerous.

The court is not inclined to appoint a married woman trustee

in such a case as this, because of the control which her hus-

band will be likely to exercise over her in making or chang-

ing investments. Besides, these ladies are all domiciled out

of this state. These considerations, addetl to the fact of their

near relationship to the persons in remainder, lead me to seek.
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Other persons as trustees. Lewin on Trusts 35, 40, 210, 574
710; Hill on Trustees 188; Wilding v. Bolder, 21 Beav.
222. The difficulty of obtaining a trustee or trustees who
can give proper security for the whole of an estate so large as
this, will probably make it necessary, and indeed, on some
accounts, it will perhaps be desirable, that several trustees
should be appointed to take charge of different portions of
the estate. If so, that course will be adopted.

Leaning vs. Leaning.*

In a suit for divorce on the ground of desertion, the facts and circum-
stances under which the desertion took place, and the reasons which caused
or provoked it, if the same can be ascertained, should be reported by the
master. A decree in such a case will not be granted when the only evi-
dence of the alleged desertion is the oath of witnesses, that (he defendant
deserted " the complainant.

On final hearing on bill and proofs, and report of special
master.

Mr. H. Traphagen, for complainant.

The Chancellor.

This is a suit for divorce on the ground of desertion. The
master has returned, with his report, testimony taken be-
fore him in support of the allegations of the bill, and has
reported that in his opinion, the material facts relied on by
the complainant are proved, and he recommends that the di-
vorce prayed for be granted. The complainant was sworn as
a witness in the cause. Neither she nor any of her witnesses
testify to any of the circumstances of the alleged abandon-
ment. She and they swear that the defendant " deserted

"

^^^' ^^^> at least, knows the circumstances under which the

* Cited in Tale v. Tate, U C. E. Gr. 56 ; Stone v. Sto7ie, 1 Stew. 410.
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alleged desertion took place, and she should have been called

upon to state them. The 159th* rule requires the master in

such a suit as this, to examine into and report the facts and

circumstances under which the desertion took place, and the

reasons which caused or provoked it, if the same can be

ascertained. Tlie master has not complied with this rule in

any respect. The report must be returned to him for further

testimony on the point above referred to, and tliat he may
make investigation and certify as required by the rule.

Macintosh vs. Thurston and others.f

1. A purchase money mortgage has preference over lien claims for work
done and materials furnished in buildings and improvements put upon the

mortgaged premises by the purchaser between tlie execution of the con-

tract of purchase and the conveyance, not only to the extent of tlie purchase

money, but also for all advances made in accordance with the contract of

purchase, for building the houses, improving the grounds, and paying

taxes and niuniciiial assessments. It does not affect the priority of the liea

of the mortgage that the property had been conveyed to another before

the conveyance to such purchaser, and that the money was advanced by a

third person.

2. Tiie mortgage and deed being delivered sinniltnncoiisly, the seizin of

the purchaser was a merely transitory one, to which no lien could attach.

3. An agreement by the vendor, under contract of purchase, to furnish

the vendee funds for the erection of buildings upon the premises, is not

the consent intended by the fourth section of the mechanics lien law.

4. But if it was such consent, and such consent need not be recorded,

the lien in such case must be subject to all liens incurred by tiie purchaser,

which by the contract were to be discharged of record before conveyance.

5. A lien will not attach to premises when the owner is not made party

to the suit.

On final hearing.

j\L'. W. J. Mugie, for complainant

Mr. A. Dufcher, for defendant, Graham.

*Dick. Chan. Prec
, p. 42. Rule 164.

tCiTED in Pliitt v. Griffith, ]2 C. E. Gr. 208 ; Paul v. Hoeft, 1 Stew. 12;.

Gibbs V. Grant, 2 Stew. 421 ; Clark v. Butler, 5 Stew. 667 ; Lamb v. Cannon^

9 Vr. 364 ; Wallace v. SUsby and Martin, 13 Vr. 8.
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The Chancellor.

Tlie only question raised in this cause, (which is submitted

on a "state of the case" agreed upon,) is whether the com-

pUiinant's mortgage is entitled to priority over the lien claim

of Preston Graham. By an agreement made between Edgar

Tucker, trustee, and Charles C. Thurston, dated June 24th,

1871, the former agreed to sell, and the latter to buy, four lots

of land therein described, situate in the city of Elizabeth, at

the price of ^6000 for the lot on which the complainant's

mortgage is, and $2750 for each of the others ; on these con-

ditions Thurston was forthwith to commence the erection, on

each of the lots, of a good and substantial dwelling-house, of

a character and description agreed on between him and

Tucker, and in conformity with plans made by an architect,

and signed by the {)arties. To enable Thurston to erect and

finish the houses, with the walks and the front and rear yards,

Tucker agreed to lend him $6000 towards the erection and

finishing of the house on the lot described in the complainant's

mortgage, and $4200 towards the erection and finishing of

each of the houses on the other lots. These moneys, which

were to be paid only on a certificate of the architect that the

work had been done in such manner as to entitle Thurston

to them under the agreement, were to be paid in instalments

as the work progressed. It was further agreed, that when

the houses, (with the walks and yards,) or any of them,

should be completely finished, ready for occupation, and when

the certificate of the architect should be produced to that

efi'ect, and when all taxes, assessments, and water rates, as-

sessed or imposed upon the premises, or any part thereof, after

the date of the agreement, should have been paid, and also

the assessment which might be imposed or assessed for or on

account of the wooden pavement then lately laid down in

Newark avenue, and when all liens affecting the premises, or

any part thereof, incurred by Thurston, should have been dis-

charged of record, then Tucker should, on the execution and

delivery of the bonds and mortgages thereinafter mentioned,

convey the premises by warranty deed, with the usual full
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covenants, free from all encumbrances. And it was further

agreed, that to entitle Thurston to such deed, he should at
'

the time of the delivery thereof, execute and deliver to

Tucker, bonds and mortgages as follows : On the lot de-

scribed in the complainant's mortgage, a mortgage for the

payment of §12,000, and on each of the other lots, a mort-

gage for the payment of $6950, all of which were to bear

date on the day of the delivery of the deeds of conveyance,

and the money secured thereby was to be payable in one year,

with interest at seven per cent, per annum. It was also stip-

ulated that Tucker would, in the place of any and each of the

above mentioned mortgages for §6950, accept $4500 in cash and

a second mortgage on the premises for $2450, the prior mort-

gage, however, not to exceed $4500 ; and that, in the place of

tiie mortgage for $12,000, he would accept $7000 in cash and a

second mortgage for $5000, payable as provided for the mort-

gage in lieu of which it was to be taken, and to contain the

same covenants and conditions which it was agreed that that

mortgage should contain ; but the mortgage for $5000 was to

be subject to no other prior lien than a mortgage for $7000.

Tucker was to have interest at seven per cent, per annum, on

the purchase money of the land and the advances. It was

also agreed that Thurston should not sell, assign, or dispose

of the agreement or his interest therein, without the written

consent of Tucker first obtained, and that the latter should

not be required to make the loans, or any part of them, or the

deeds to, or accept the bonds and mortgages of, any other

party or parties, unless he should elect so to do. Thurston

uas forthwith to commence the erection of the houses, and to

proceed with them without unnecessary delay, and furnish

all materials, and completely erect and finish the buildings,

with the walks and yards, on or before the 1st of February,

1872, as to the lot described in the complainant's mortgage,

and as to the others, on or before the first of December, 1871.

And in case the work of erecting the houses should, in the

opinion of the architect, be unreasonably delayed, or in case

Thurston should sell or assign his interest in or under the
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agreement, without the written consent of Tucker, the latter

should have the right, and he was thereby expressly author-

ized and empowered, to sell the whole of the premises,

together with the unfinished buildings thereon, at public auc-

tion, to the highest bidder, giving to Thurston fifteen days'

notice, and advertisihg the property for the same })eriod of

time iu one of the public newspapers printed in Elizabeth.

Tucker was to be allowed to bid at such sale, and the sale

was to be a perpetual bar against any claim to be made by

Thurston, or any one claiming under him, for any of the

buildings or erections, and any claims under that agreement.

And it was agreed that on such sale, Thurston would forth-

with quit and abandon the premises, and the agreement was

thenceforth to cease and determine, except that, in case the

sale should produce more than sufficient to pay the contract

price of the lots and the loans which should then have been

made, and interest, and expenses of insurance and costs of

sale, the excess should be paid to Thurston; but if there

should be any deficiency, the latter was to pay the amount of

it on demand.

When this agreement was made. Tucker was not the owner

of the property. He conveyed it to Charles W. Pleasants by

deed, dated May 15th, 1871, but not recorded till July 7th,

1871.

By a contract dated July 10th, 1871, and filed on the 28th

day of that month, made between Thurston and Graham, the

latter agreed to do the carpenter work and painting and find

the materials therefor, of the house to be erected on the lot

described in the complainant's mortgage. The price to be

paid him was $6000. The work was begun immediately and

was nearly finished before the 1st of February, 1872, there

being left unfinished then, only work to the amount of about

1100, which was completed in about two months thereafter.

There was extra work to the amount of $36.09. So that the

whole amount due Graham was $6036.09. On this, pay-

ments were made, leaving a balance of $1586.09. For this

«um he filed a claim of lien, on the 4th of September, 1872,
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on the premises descril)ed in the complainant's mortgage,

against Thurston, as builder and owner. Ou the same day, a

summons was issued. At the December Term, 1872, of the

Union Circuit Court, a general and special judgment was

entered in the suit, for $1689.48.

Pleasants, on the 21st of March, 1872, conv^eyed the prem-

ises to Thurston by deed recorded on that day, but dated

February 1st, 1872. Simultaneously with this conveyance,

Thurston gave to the complainant his bond and mortgage

on the premises, dated on the 1st of February, 1872, to secure

the payment of $6200 in one year, with interest at the rate of

seven per cent, per annum. This mortgage was recorded on

the 27th day of March, 1872. Thurston made a mortgage

on the premises to the New York Life Insurance Company
for $8000, dated March 8th, 1872, which was recorded on

the 21st of the same month. The latter mortgage and the

complainant's mortgage were given to secure the purchase

money of the property, and the money advanced under the

agreement to Thurston to pay for building the house, and

money advanced to pay city assessments upon the property.

They were both delivered at the time of the delivery of the

deed, which was on the 21st of March, 1872. By Complain-

ant's consent, the mortgage of tiie life insurance company

became a lieu prior to his mortgage. Graham insists that his

claim of lien has priority over the complainant's mortgage.

The complainant's mortgage, to the extent of the amount

of the purchase money of the land, $6000, is unquestionably

entitled to priority over the mechanic's lieu. National Bank

of the Metropolis v. Sprague, 5 C. E. Green 13; Strong v.

T a7i Deursen, 8 C. E. Green 369 ; Phillips on Mechanics

Liens, §§ 243, 248.

It covers also, advances to build the house on the mort-

gaged premises and to improve the grounds and to pay the

taxes and municipal assessments which had been imposed and

were liens upon the property. The only question between

the parties is, whether as to these moneys, it is also entitled

to priority.
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The taxes and assessments were, by law, encumbrances prior

to any other lien. The advances were made under an agree-

ment by which Thurston was to build a house on the prem-

ises, but by wiiich it was also agreed, that no title to the

property should pass to him, except subject to a lien for the

payment of tliese advances. Tiie equity which secures to a

vendor his purchase money against a mechanics lien for

work done and materials furnished in building on the laud

before the mortgage for the purchase money was made, would

protect also, and for the same reason, advances made by the

vendor, under an express agreement that he shall be secured

therefor by a mortgage on the premises to be delivered simul-

taneously with the deed, towards improvements put on the

property by the vendee, with a view to becoming the owner

of the premises. Nor is there any reason, unless one can be

found in the demands of the lien law, for giving to the claim

of the mechanic or materialman in such a case, priority over

such a mortgage. As against the estate of Pleasants, who was

the owner of the premises during the time covered by the

lien claim and when the building was commenced, no lien is

claimed. Neither Tucker nor Pleasants was a party to the

lien claim or the suit thereon. As against the estate of

Pleasants, the lien would not lie. Babbitt v. Condon, 3 Dutcker

154; The Associates of the Jersey Company v. Davison, b

Duteher Alb; Coddington v. Dry Dock Co., 2 F/'oom 477.

Thurston had no legal estate in the premises. He had an

equitable title, but he could only have acquired the legal title

in pursuance of it, by complying with the terms of the

agreement under and by virtue of which his equitable

title arose. He must have paid or secured, according

to the stipulations of that instrument, the purchase money

and the advances for building, with all interest. If Graham

had, by means of his lien, acquired the title which Thurston

had, he must have taken it subject to the same conditions.

Nor will the legal estate which Thurston obtained by the

conveyance from Pleasants be held to have attached to the

equitable one which he held under the agreement before the
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conveyance, to the prejudice of the complainant's rights.

The mortgage was delivered simultaneously with the deed of

conveyance. The title did not vest in Thurston. Through

him it passed to the complainant. He was seized for an

instant only. He received and parted with the title at the

.same time, and was but the instrument of conveying it to the

complainant. To such a merely transitory seizin no lien

could attach. National Bank of the Metropolis v. Spj'ogiie,

supra ; Griggs v. Smith, 7 Hoisted 22 ; Chickering v. Love-

joy, 13 Mass. 51 ; Thaxter v. Williams, 14 Pick, 49. Nor
can it be claimed that Thurston was the "owner" of the

premises by reason of the contract existing between him and

Tucker to build the house. The agreement is not a consent

within the meaning of the fourth section of the mechanics

lien law. If it were held to be such, it was not recorded,

though it was acknowledged and filed. Babbitt v. Condon,

supra; Associates, &c., v. Davison, supra. Who caused

it to be filed, or for what purpose, or with what design

it was filed, does not appear. If it be held that this instru-

ment is such a consent in writing as is contemplated by the

fourth section, and that such consent need not be recorded,

the objection still remains, that the consent given by this

instrument is of such a character as not to authorize any

mechanic or materialman to do work or furnish materials

upon it; for the agreement stipulates that there shall be no

conveyance of the title until all liens incurred by Thurston

shall be discharged of record. It provides also, for securing

the advances of money by a mortgage to be given simulta-

neously with the deed of conveyance. The mechanic or

materialman who should give credit to Thurston by reason

-of this instrument, would do so with full knowledge of the

rights reserved and stipulations made by Tucker for his own

protection. It is also to be borne in mind that the owner of

the fee is not a party to this lien claim. In Moroney's

Appeal, 24 Penn. 372, there was a mortgage in the common
form, given to secure the payment of a bond for $12,000,

which bond was, in fact, given in consideration of a covenant
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by the obligee to advance $12,000 for the purpose of building

on the mortgaged land, the advances to be made in certain

proportions, according to the progress of the buildings; and it

was held that it ranked as a lien for the amount loaned from

the date of its record, and not from the date of the actual

advances, and that it had priority over mechanics liens

entered subsequently to the mortgage, though before all the

advances were made, although the mortgagor, who had con-

tracted to apply the money to the payment of the builders^

had in part failed to do so. The language of the court in

that case, is appropriate to the case of the lien claimant here i

" If the owners of these liens trusted Montgomery (the

builder) without examining the state of the records, the law

provides no relief from the consequences of their negligence,

and morality does not demand that it shall ; and even charity

will not allow it, at the expense of more careful men. If they

did examine the records, then they found the lien of Cadwal-

lader (the mortgagee) standing good against Montgomery,

and honesty forbids them to cut it out for their profit. If

they found it, and still trusted Montgomery without inquiry,

then they agreed to trust him, even with a lien against him
of $12,000, and with no apparent means to pay them. If

they made inquiries, then they learned that he would have

$12,000 in his iiands to pay for the improvements he was

making, and they trusted him that he would appropriate it

properly."

There is no equity in giving Graham's lien priority over

the complainant's mortgage, whether as to advances for build-

ing, or for taxes and assessments ; nor is he, by the provisions

of the mechanics lien law, entitled to such priority.

There will be a decree accordingly.
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Persons ii. Persons.

Persons vs. Persons.*

1. The fact that part of the purchase money of land bought by and con-

veyed to a husband, was the earnings of the wife during coverture, gives

her no claim against him or against the proceeds of sale of the property.

2. Whether a purchase in the name of a wife is a settlement or not, is a

question of pure intention, though presumed in the first instance to be a

provision and settlement; but any antecedent or cotemporaneous acts or

facts may be received, either to rebut or support the presumption.

3. Where a wife takes title to real estate in her own name, but purchases

it with the money and as the agent of her husband, in the absence of any

proof of settlement of the property upon her, there is a resulting trust in

the husband's favor.

On final hearing on pleadings and proofs.

Mr. S. Tuttle, for complainant.

Mr. A. B. Woodruff, for defendant.

The Chancellor.

The bill in this case is filed by James Persons against

Harriet Persons, his wife, to compel a conveyance by her to

him of two houses and lots of land in Paterson, whicii were

conveyed to her by Jane Rogers and others, on the 1st of

June, 1866, for the consideration, as expressed in the deed,

of $3500. At tiie time of the conveyance, there was only one

house on the property. This was afterwards raised and re-

paired, and the other house built. Of the consideration, $1000

were paid in cash on the delivery of the deed, and the rest,

$2500, Avas secured by the bond and mortgage of the complain-

ant and defendant, (both of them having executed the bond as

well as the mortgage,) payable on the 1st of December, 1866,

with interest at seven per cent, per annum. Of the principal

of this bond and mortgage, $2150 were paid on the 3d of

December, 1866; on the 11th of February, 1868, $200 were

*CiTED in Linker v. Linker, 5 Stew. 177.



OCTOBER TERM, 1874. 251

Persons v. Persons.

paid on account of the balance of principal ; on the 23cl of

May, 1869, $100 on the same account ; and the residue, $50,

was paid on the 8th of March, 1870. The bill states tliat

the parties were married on the 14th of June, 1842, and that

they lived together from that date up to October 26th, 1872,

when the complainant was expelled by his wife from the

house they then occupied, being one of the two houses above

mentioned ; that at the time of, and previously to the con-

veyance of the property in question by the deed above re-

ferred to, he was possessed of a considerable sum of money in

bis own exclusive right, amounting to about $5000, which he

had accumulated during a loug period of time, as a steward

in the employment of an officer in the East India Company

in Asia, before his marriage to the defendant, and partly from

the profits of a farm which he, since then, owned and worked

at Mead's Basin, in the county of Passaic ; that for some time

j)rior to the purchase of the property in question, he had been

urged and solicited by the defendant and others, to buy it,

-and that being then very ill and infirm and unable to go

about or to attend to his own business, and being then well

advanced in years, of the age of seventy-eight years, he

yielded to these requests and solicitations, and consented to

make the purchase for the sum of $3500 ; that confiding in

the good intentions, honesty and integrity of his wife, who

was much younger tiian he, and about forty-six years old, he

entrusted to her the purchase of the property and obtaining

the deed and paying the consideration money, and that for

that purpose, he furnished her with $3500. The bill further

states that she proceeded with the negotiations for the pur-

chase, and on the 1st of June, 1866, secretly and without his

knowledge, procured the deed to be made to her in fee sim-

ple ; that she paid for the property entirely with, as he be-

lieves, the money which he furnished her for the purpose, and

which belonged to him, and with which he entrusted her to

pay for it for him and to take the title in his name, but that

she, taking advantage of his infirm and helpless condition,

procured the property to be conveyed to her, as in her own
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right, in order to cheat and defraud him out of his money and

property, and to secure to herself and her heirs, the whole of

tiie property, with the right of present and future control

over it. It further states that at the time of the purchase,

she had no money or property of her own ; that ever since

their marriage, she had been entirely supported by him ; that

shortly after the purchase of the property, he moved with her

into one of the houses and lived with her there until, as

above mentioned, she expelled him therefrom, forcibly eject-

ing him from the premises and refusing to allow him to come

into the house or to live with her, and refusing to care for

him in any way, in iiis old age and infirmity ; and that she

then for the first time claimed that the property belonged to

her exclusively, and that he had no control over it. The bill

alleges that he then fii-st learned that the deed for the prem-

ises had been made to her as grantee, and not to him, and

that since that time he has been compelled to seek a home

elsewhere, and dares not return to the house for fear of his

wife and of certain other persons living there with her, and

aiding and abetting her in her efforts to keep him out of the

use and enjoyment of the property and to break up his home

;

that the household furniture in the house belongs to him, but

that she retains possession of it and excludes him from the

use of it ; that he has no means of support, except from the

houses and the income of certain money amounting to about

$30,000, which he from time to time has placed in her hands

to take care of for him and for which she refuses to account,

and that he is, by reason of his age and physical infirmity,

unable to perform any manual labor or to do anything to-

wards his own support; that of the two houses on the prem-

ises, the defendant occupies one and rents the other at about

$450 a year, and that she takes the rent to her own use, and

refuses to pay it, or auy part of it, to him. The bill alleges

that he has requested her to join him in conveying the prop-

erty to some tliird person, that it may be conveyed to him,

and to pay him the rents and to abstain from further collection
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thereof, and that she absolutely refuses to comply with such

request.

The answer admits the marriage and that the complainant

and defendant lived together as stated in the bill, but denies

that he ceased to live with her for the reasons, or any of

them, stated in the bill. It denies the statements of the bill

as to the possession by the complainant, previously to the 1st

of June, 1866, of a considerable sum of money in his own
right, and that he had accumulated any considerable sura of

money, and that he, after their marriage, had ever earned

any considerable sura. It denies also, that the defendant

ever urged and solicited hira to buy the property in question,

but claims that she bought it of her own accord, and as her

own, in her own right, and with her own money, and with

his consent. It admits that when the purchase took place

he was old and infirm, but denies that he was so feeble as to

be unable to go about and attend to his business. It denies

that she received any money from him with which to pay for

the property, or that the title was to be taken in his name,

but claims that the project of buying it was all her own, and

that she in no wise acted therein for him, and that the title

was, without concealment, taken by her in her own name.

It denies that she had no money of her own, but avers that

many years before she came to this country she kept a laun-

dry and made a considerable amount of money, and that

since she came here she has always worked hard, both as a

laundress and keeper of a boarding-house, and in that way
and by her own industry had earned enough prior to the

])urcimse, not only to support herself and to contribute the

greatest part of what was necessary to and was taken for the

support of the complainant, but to accumulate the $1000 she

paid on the delivery of the deed, and all she has since paid

on the property. It denies his statements as to expulsion

from the house, and alleges her willingness to take care of

him; claims that she owns the household furniture, and

alleges that all the property the complainant has, or which

she knows of his having, is $400, which she says be lent on

Vol. X. Q
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mortgage, to one Deborah McKee, and denies his statement

as to his having ])laced in th» defendant's hands §30,000.

It admits that there are two houses on the property, in one

of which she lives, and that she rents the other, which she

says she built in 1872 with her own money, to various ten-

ants, and claims a right to do so, for her own use; and it

admits also that she refuses to convey the property to the com-

plainant, or for his use, or to account to him for the rents, or

to refrain from collecting them. The answer alleges that the

complainant and defendant were married in England ; that

soon after the marriage took place they left that country and

Avent to Van Diemen's Land ; that there the defendant

learned that the complainant had been married to another

woman before his marriage to her, whom he then said he

had left in Nauvoo among the Mormons ; that she learned

there that the complainant had been a convict in England,

and had been transported for crime ; that in consequence of

these facts, she, being unable to learn whether his former

wife was alive or not when the defendant was married to the

complainant, and on account of the complainant's indecent

language and vulgar conduct, she is unwilling longer to co-

habit with him, but is willing to provide him with a room

and to care for him ; that since his marriage he has not

earned enough to pay for his board and clothes ; that when

he and she were in Van Diemen's Land and in South Aus-

tralia she earned by her laundry all the money they lived on

there, and saved enough from her earnings to send £300

sterling to her parents, in England, and that it was a part of

this money which she afterwards got and the complainant

took to buy the farm at Mead's Basin, but that when the

complainant took the title for that property, he took it in his

own name instead of hers, as he ought to have done. The

answer further states that the complainant joined in the

mortgage given for part of purchase money of the property

in question in this suit, and knew from the statements

therein, and was apprised by the officer who took his ac-

knowledgment, that the title M'as taken by her ; that in May,
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1872, he joined her in a mortgage on the property to the

Paterson Savings Institution to secure the payment of $1700,

in which the property was described as iiaving been conveyed

to her, and in April of the same year he joined her in a

mortgage to Alexander W. Rogers for $300, on the property

;

and that on the 5th of November of the same year, she,

needing more money to pay for the house she had built on

the property, borrowed $1400 of Isaiah Farthing, for which

she gave him a mortgage on the premises in her own name,

in which the complainant refused to join.

The first question I shall consider is, who purchased the

property in question in this suit, the complainant or the

defendant ? That the former bought it, appears clear. He
testifies that he was pursuaded by his wife and others, among
whom was Mrs. Alice Dobson, to purchase it; that he was

not disposed to do so, but that, yielding to their solicitations,

he concluded to buy it, and, to that end, had an interview

with Dr. Rogers, who was one of the owners of the property,

and agent fur the sale of it. He circumstantially narrates

that transaction ; says Dr. Rogers insisted on $4000 as the

price ; that he refused to give more than $3500, which was

then and there accepted, and that $50 were paid by the

defendant, at his direction, to bind the bargain. Mrs. Dobson
corroborates the complainant, both as to the purchase by him,

and as to tlie fact that both the defendant and the witness

urged the complainant to buy the property, and also to the

physical condition of the complainant at the time; all of

which, the purchase of the complainant, the solicitation of the

defendant and others, that he should buy the property, and

the illness of the complainant at that time, are expressly and

explicitly denied by the answer. The complainant's account

of the transaction is this; "I was at William Dobson's, in

Prospect street ; I was very ill ; my wife came there, and

Mrs. Dobson and my wife took me by the arm and led me
down to back of the Association ; Dr. Rogers stood there

;

his horse was tied to a post ; we all four stood together ; I

asked Dr. Rogers what he wanted for that property on River
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Street ; he told me he wanted $4000 for it ; I said, Doctor,

take five hundred off, and then I can talk to you ; he said it

was his niotlier's and sister's property, and he could not do

anything more ; I told him I had no more to say about it

then ; I asked my wife and Mrs. Dobson to lead me back

again ; the Doctor said, when I was going to turn away from

him, that I should have it ; I told him then, to get it sur-

veyed ; there was about six feet of ground that he called his

own property, up in the front, but it came out to nothing

about half way down the lot; he wanted $100 for that, as

my wife told me ; she had been down to him before that, as

it appeared ; I told him I would not give it—I would give

him fifty ; I told him to get it surveyed, and then I told my
wife to give him $50 to bind the bargain ; then I left him,

and they took me up to Dobson's house again ; before I pur-

chased it, she wanted me to buy it ; Mrs. Alice Dobson and

Mr. William Dobson, her husband, persuaded me to buy it,

and said it was a good property, and cheap ; I told them I

did not like the situation where it was ; I did not like the

])roperty." Mrs, Dobson testifies as follows :
*' I went with

Mr. and Mrs. Persons down into Broadway, and they were

going up to see Dr. Rogers, and she saw Dr. Rogers coming

in the carriage ; we stood .somewheres by where McGrogau's

fish market used to be at the time, in Broadway, and they

both tried to make signs to Dr. Rogers to stop the wagon,

but he did not stop till he got by the Association, and then

Mrs. Persons went across ; I stood by Dr. Whiteley's ofl&ce,

and Mr. Persons went across, and they talked perhaps a

quarter of an hour—it seemed to me to be a great while—and

then when they came back, Mr. Persons said that he had told

him to come down §500, and he would talk to him; he said

he had given him 850—I can't say positively—to bind the

bargain, and he said he must have it surveyed." She says

the complainant " was very poorly at the time, very poorly

;

he was very feeble, couldn't get about at all, scarcely ; had to

keep his bed the biggest part of the time." He was then

staying at the witness' house. The defendant was up at
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Mead's Basin, nursing an invalid lady. When asked as to

why the complainant purchased the property, she answered

:

" Mrs. Persons wished to live there ; Mr. Persons did not
care to live there, but he bought it, I believe." On the

subject of solicitation to purchase, she testifies that she told

him it was good property, and if she were he, she would buy
it, and if he did not, she would, if she had the means. She
says he was opposed to buying the property, and that Mrs.
Persons said a good deal to him in favor of buying it, and
urged him to purchase it. Dr. Rogers testifies that he does
not know that he met these parties (the complainant and
defendant) at any time before meeting them one day in the
street; that he was in his carriage, riding though Broadway,
near the Association's mills, opposite the engine house, when
he was stopped by Mr. and Mrs. Persons ; that they were
together, and that they referred to the information which he
had already received of their desire to purchase. He adds
that the terms there were finally agreed ui)oii. There seems
to be no room for doubt, that the agreement for the purchase
<jf the property was made by the complainant, notwithstanding
the defendant's denial contained in her answer.

The next question is, with whose money was the property
paid for? The complainant says it was with his. The de-

fendant, in her answer, (she was not sworn as a witness,) says
it was with hers. Slie says in her answer, that " she denies

that at the time of her purchase of said property she had no
money of her own, and she avers that many years before she
came to this country, she kept a laundry and made consider-

able money, and that since she came to this country, she has
at all times worked very hard, both as a laundress and as the

keeper of a boarding-house, and in this manner and by her
own industry she had earned enough, previous to said pur-
chase, not only to support herself and contribute the greatest

portion of what was necessary to, and was taken for the sup-
port of the complainant, but to accumulate the $1000 she paid
at the time of said purchase, and all that she has paid on the
same since said purchase." In another part of the answer
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she says, that while the complainant and she were in Van
Diemen's Land, and in Adelaide, in Sonth Australia, to

which they afterwards went, she earned by her laundry nearly

all the money that they lived on, and saved enough from her

earnings to send £300 sterling to her parents, in England, to

keep for lier, and that it was a part of this money that she

afterwards got and the complainant took to buy the farm at

Mead's Basin. She does not say where she had been accus-

tomed to keep this money, with which she alleges she paid

for the property in question in this suit, or how it was in-

vested, or where it was when the property was purchased.

Some of it she claims to have brought with her when slie

came to this country, which was in 1853, From the above

statements of the answer, the inference is that the money

witli which she paid for the propert:y in suit was not derived

from the sale of the farm. She does not allege in the answer

that the money with which she paid for the property, came

from the farm, nor yet does she deny, except inferentially, as

above sug-o-ested, that it was derived from that source. She

denies that her husband had any considerable sum of money

derived from the sale of the farm, or any other source, wiiile

it appears that he sold the farm for $2200, and his stock and

other personal property there for §1800 or §1900. She sets

up no claim to this money, nor any part of it, except that

she says, that part of the £300 above referred to, the com-

plainant took to buy the farm. The fair inference from the

answer is, that it was not the money derived from the sale of

the farm and stock and other personal property there, with

which the property in Fateison was paid for. That it was

paid for with that money, however, seems very clear. She

took that money into her possession when the farm and per-

sonal property were sold. Dr. Rogers testifies that he under

stood from the complainant and defendant, that the purchase

money was to come, at least a great part of it, from the i)rop-

erty which they held and occupied at Mead's Basin, but in

v/hose name that property was held, he did not know ; he

understood, he says, it was held jointly. Robert Bridge, one
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of the defendant's witnesses, testifies that he understood from

her, that the money obtained from the sale of the farm went

towards paying for the property in question in this suit. The

complainant testifies that the money with which the property

in suit was paid for, was his money, derived from the sale of

the farm and stock and tlie personal property ; that the mort-

gage for part of the purchase money was made for six months,

to become due when the purchase money of the farm should

be paid. The mortgage was, in fact, made payable at six

montJis from its date, and it appears by an endorsement on

the bond, that on the third of December, 1866, at the end of

the six months, |2150 of the principal of the mortgage,

($2500,) and $87.50 interest were paid. If the defendant be

regarded as denying, by her answer, that the money with

which the Paterson property was' paid for, came from the sale

of the farm and stock and other personal property of the

complainant, the evidence disproves her answer. If, on the

other hand, she be regarded as admitting that the money came

from that source, she cannot be considered to have furnished

the money for the Paterson property. Again, if, as she claims,

her husband took part of her money, the £300 above referred

to, to pay for the farm, that would give her no claim to the

proceeds of the sale of the farm. How much of her money

he took, she does not say. At most, according to the answer,

it was only part of the £300. He, however, swears, that it

was his own money, and not hers, with which he paid for that

property. But if, indeed, part of the money with whi';h the

farm was paid for, was earned by her, as she sa}'S, by her

labor during her coverture, she has no claim either against

him, or against the property or proceeds thereof, for or in

respect of it. She and her husband lived together from the

time of their marriage up to October 26th, 1872. Skillwan

v. Skillman, 2 Beas. 403 ; JBelford v. Crane, 1 C. E. Green

265 ; Cramer v. Eeford, 2 C. E. Green 367; Annin v. Annin,

9 C. E. Green 184.

The remaining question is, whether, although the land wa3

purchased by the complainant, and the purchase money paid
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by him, the defendant is Dot still to be regarded as the abso-

lute owner of the properly. Whether a purchase in the

name of a wife is a settlement or not, is a question of

pure intention, though presumed in the first instance to be

a provision and settlement, hut any antecedent or contem-

poraneous acts or facts may he received, either to rebut

or support the presumjition. Pei'ry on Trusts, §§ 147, 148;

Peer v. Peer, 3 Stockt: 432 ; Devoy v. JDevoy, 3 Jur. N. S.

79 ; Stone v. Stone, Id. 708 ; Sidnwuth v. Sidmouth, 2 Beav.

447; Christy V. Courtenay, 13 Beav. 96; Williams w Williams,

32 Beav. 370. The answer, it may be observed, does not put

the defendant's case upon the ground of settlement, or of con-

veyance to the defendant by direction of the complainant.

It says indeed, that the conveyance of the property was made

to the defendant with the knowledge and consent of the com-

plainant, but it wholly repudiates all agency or instrumen-

tality on the part of the complainant in the transaction. It

denies that he had any participation therein, except to exe-

cute, with his wife, the mortgage given for part of the pur-

chase money. The complainant swears that he was not

aware, until the time when his wife ejected him from the

house, that she had talcen the title to the property. It is

urged on the other hand, that he must have known the fact

at the time the conveyance was made to Iut, because the

officer by whom his acknowledgment to the purchase money

mortgage was taken, made known to him the contents thereof,

and besides, he must have known from the subsequent mort-

gages executed by him with his wife, that she held the title to

the property. I do not attach much weight to these consid-

erations. The complainant is evidently an ignorant man.

He is admittedly a very old one. At the time of executing

the purchase money mortgage he was seventy-eight years of

age, and when the others were executed he was eighty-four.

Nor is there, in view of their character and the circumstances

under which they were made, any more importance to be at-

tached to the expressions testified to by James Van Emburgh
as having been made by the complainant, recognizing the de-
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fendatit's ownership of the Paterson property. It appears

that he had, by his will, given the property to his wife.

She was, when the expressions were made, exercising just

such dominion over it as was for their joint interest, and as

was to be expected from the difference in their ages—he being

very aged and infirm, and she in full vigor and of middle

age.

The expressions testified to by Bridge and Hampshire to

the same effect, appear to me to be of but little consequence.

The evidence as to presumable knowledge on the part of the

complainant, that the conveyance of the Paterson property

was made to his wife, is by no means cogent, and it does not

appear that he gave any directions that it should be so made.

The recollection of the scrivener by whom the deed was

<lrawn, is not clear on that point. It appears that he received

his instructions to draw the deed from Dr. Rogers, who was

one of tiie grantors. Dr. Rogers testifies on this head, that

he has no recollection that the complainant told him to have

the conveyance made to the defendant, and in answer to the

question, " Do you know how the deed came to be made out

to Harriet Persons ?" he says : " I have an impression that

something was said at that time about the feebleness of Mr.

Persons' health, and the great uncertainty of his living long,

and that the property at his death would go to Mrs. Persons

;

that it would save trouble to have the deed made in her

name. These are my impressions." From wliose conversa-

tion these impressions were derived he does not state, but it

is by no means improbable that it was from that of the de-

fendant. And if they arose from that of the complainant,

they prove no intention of settling the property on the de-

fendant to the exclusion of the complainant, but only to

secure the property to the defendant after his death. But the

defendant makes no allegation that the conveyance was made

to her through any intention on the part of the complainant

to give or secure the property to her. She claims the prop-

erty as her own by reason of her own alleged purchase of it

for herself, with her own separate estate, and for her own use.
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The evidence shows, however, that it was in fact purchased

by the complainant, and paid for with his money, and that

the defendant, who acted in the matter as agent for him,

holding and disbursing his money for it, took title for it in

her own name. There is no pretence of any settlement of

the property upon her. The conclusion follows, that there is

a resulting; trust in his favor. That his farm was sold for

$2200, in cash ; that his stock and other personal property

there brought §1800 or $1900, cash; that this money, in all

about $4000, went into the hands of the defendant as his

agent, there seems to be no question. His brother and he

both swear, that from 1853 he received from abroad, §4300.

The defendant has not seen fit to give her testimony in the

cause, and has offered no denial of the comj)lainant's state-

ment that the entire proceeds of the sale of his farm and

stock and other personal property there went into her hands,

and that she put it into the First National Bank of

Paterson ; nor has she shown what became of this money

thus entrusted to her. She relies on proof of adniissions

made by the complainant, that she earned a considerable

amount of money by her labor, but as before remarked,

this was money to which Ije was, by law, entitled. The

only money which she attempts to prove specifically as

her separate estate is that which Robert Bridge, one of her

witnesses, claims to have borrowed. This, however, was only

§500 in all, and it appears to have been, in fact, lent by the

complainant ; and, besides, it was, according to this witness'

statement, mtniey to which the complainant was, by law, enti-

tled. Bridge testifies that she loaned him some money eight

or nine years before the time when he testified in this suit,,

and that it was twelve months before the sale of the farm»

•But to the question, " Did you ever hear Mr. Persons say

whether his wife Harriet had earned any money of her own,

if so, what did he say on the subject?" he answered: "I
have heard him say she had money ; I borrowed some of him,

not of him ; I would like to tell you how it came; the money

that I l)onowed was actually from her—she give it to me."
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He says he got this money from her hands, in the First

National Bank in Paterson ; he believes there were two

sums—$300 and §200. It seems to me that it could not

have been difficult for her to have shown that she had money

on deposit at that time in her own name, in the bank referred

to, if such was the case. She has not done so. I am inclined

to think that the loan, if it was made, was, as the witness'

testimony, in his answer above given, indicates, really by the

complainant, but that the witness received the money from

the hands of the defendant, and it seems very probable that

Bridge is mistaken as to the time—that it was after, and not

before, the sale of the farm. After first saying that the com-

plainant or defendant did not say how the latter got this

money which he so borrowed, or how it became the property

of the defendant, he afterw^ards testifies that the complainant

did say that the defendant got the money by keeping boarders

at the farm, and managing that property, the complainant

being too feeble for anything. It appears by the testimony

of this witness, that after the conveyance of the Paterson

property to the defendant, he went with her to New York to

draw from a bank there =£40, which the complainant had

there on deposit, and that they failed, because the signature

purporting to be that of the complainant on the draft or

order, was pronounced not to be genuine. From this it

would seem that the statement made by Richard Hampshire,

one of the defendant's witnesses, as to the penniless condition

of the complainant while the latter was living on the Pat-

erson ])ro| erty, and the witness was boarding there, is not

worthy of credit. He says the complainant said he had

nothing; that his wife had all ; and the witness says the com-

plainant would borrow a penny from him to buy tobacco, and

for a contribution in church, because he did not like to ask

his wife for it. According to Bridge, the complainant had

at that time £40 on deposit in New York. The answer,,

besides, says, that the complainant has £90 which he loaned

on mortgage, to Mrs. Deborah McKee. Mrs. McKee, how-

ever, was called for the defendant as a witness, and contra-
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dieted the answer, by swearing that she did not borrow that

money of, or owe it to, the complainant, but to the defendant,

and that she received this money, which the defendant swears

belonged to tiie complainant, from the defendant.

The defendant drove the complainant out of his house at

night, tliere is reason to believe, with violence, giving him a

dollar with which to provide himself with lodging at a tavern,

and forbidding him to return. Since then he has been

dependent upon charity for his subsistence. Her reason for

her unwillingness to live with him, that she is doubtful

whether, when he married her, he had not a wife living, is

manifestly disingenuous, for she cohabited with him twenty

years after she ascertained the fact of his former marriage,

and she does not profess to have any new light or information

on the subject ; and her other reason, his alleged improper

language and habits, is not sustained by any proof, but from

the evidence in the cause appears to be unfounded. That the

defendant has not been scrupulous in dealing with the com-

plainant's rights, may be inferred from the fact that, when,

in February, 1872, she made a will, she signed his name to

it as if he had executed it with her, evidently for the purpose

of validating it, though she does not even pretend to any

authoiity for so doing. I see nothing in the defence set up

in the answer, or in the evidence adduced on behalf of the

defendant, to constrain me to withhold the decree of this court

to restore to the complainant his property. The apparent

exaggerations in his testimony, as to the amount of his prop-

erty gained in Australia, and the improbable allegation in

his bill as to the amount of money which he gave into the

hands of his wife while they lived on the farm, may, without

any great stretch of charity, be attributed to his extreme old

age. They cannot affect those facts in the case which are

clearly proved, and the conclusions which, on established

principles of equity, result from them. I forbear to speak of

the unsupported, and apparently utterly unfounded charge in

the answer, that the complainant was a transported convict,
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dismissing this with the other scandals in the cause, as foreign'

to the issue between the parties.

There will be a decree for the complainant, in accordance

with the views I have expressed.

Cutting vs. Dana.*

1. Though, in general, the Court of Chancery will not entertain a hill for

specific performance of contracts for chattels relating to merchandise, but

will leave the party to his remedy at law, yet, notwithstanding this gen-

eral distinction between personal contracts for goods and contracts for lands,

in some cases equity will enforce contracts for personal property.

2. Where the complainant has not a clear, complete and adequate remedy

at law, or where some other ingredient of equity jurisdiction is mixed up

in the transaction, equity will interfere to decree specific performance of

a contract for the sale of a debt.

3. An objection that the complainant has a complete and adequate

remedy at law, comes too late at the hearing.

4. Although the court may, of its own accord, dismiss the bill where it

appears on the hearing that the complainant has a complete and adequate

remedy at law, notwithstanding the objection was not taken in the plead-

ings, nor noticed in the argument, yet, under such circumstances, it is the

duty of the court to retain the cause, provided it be competent to grant re-

lief and have jurisdiction of the subject matter.

5. Where a party agrees to assign a claim, upon the delivery to him of

certain notes by a certain day, and the notes are then tendered, the otTer is

thereby accepted and the contract complete. That acceptanee is a suffi-

cient legal consideration for the engagement. There is no want of mutu-

ality in such a contract.

On final hearing on pleadings and proofs.

Mr. B. Gummere, for complainant.

Mr. Henri/ Young, for defendant.

*CiTED in Brown v. Brown, 6 Stew. 655, 660.
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The Chancelloe.

This suit is for specific performance of an agreement made

^lay 24tli, 1872, by the defendant with the complainant, by

which the former agreed to assign to the latter a debt of

S2959.12, payable in gold, due from the firm of U. H.

Dudley & Co. to the defendant. The bill also prays an in-

junction to restrain the defendant from assigning or parting

with the note, which is the evidence of the debt, or from de-

livering it to any other person than the complainant, and to

restrain the defendant from farther prosecuting a suit at law,

instituted by him in the Supreme Court of this state, on the

note against the debtors. The circumstances of the case are,

that the firm of U. H. Dudley & Co., of the city of New York,

failed in January, 1872. Their debts appear to have

amounted to from $260,000 to §270,000. Among these was

a debt of about $32,000 due to the firm of Cutting & Co. of

San Francisco, of which the complainant was a member. The

complainant, on hearing of the failure, came from that city to

New York to look after his claim. Dudley & Co. first pro-

posed to pay fifty cents on the dollar of their debts, and at-

tempted to make such composition. Having failed therein,

they, on the recommendation of the complainant, called a

meeting of their creditors, which was held in or about March,

1872. At that meeting, the complainant, w^ith two other

creditors of the firm of U. H. Dudley & Co., were appointed

a committee to examine the affairs of the concern. They did

so, and at a meeting of the creditors, held on or about the 20th

of the same month of March, reported that the assets would

not pay over from thirty-eight to forty per cent. At that

meeting, several of the creditors j)resent urged the complain-

ant to take the assets and pay twenty-five cents on a dollar

of the debts. To this he consented, and endeavored to effect

such settlement, but after trying for two months he aban-

doned the effort, finding it impossible to make the arrange-

ment, because some of the creditors insisted on payment in

full, and others on a per centage beyond the amount proposed.

It was a substantive part of this arrangement, that the com-
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position was not to be binding on any of the creditors, unless

all of them should accede to it. The complainant having an-

nounced to fli^^ other creditors, by means of a circular, his

inability to etiect this settlement, another meeting of the cred-

itors was held at the Astor House, in the city of New York,

on the 24th of May, 1872. At that meeting the complain-

ant stated, what he had communicated by the circular, his in-

ability to effect the settlement, and the reasons of his failure in

his effort. Some of the creditors were desirous that he should

resume the undertaking, to which it appears he, after some

conversation on the subject, replied only by a proposition to

buy the claims of such of the creditors as would sell them to

him, at the rate of twenty-five per cent., and pay for them in

the notes of U. H. Dudley & Co., to be endorsed by the com-

plainant's firm, and payable in six and twelve months from

that time. This was agreed to, and the following agreement

was drawn up and signed by all the creditors present, includ-

ing the defendant, except one: "The undersigned, creditors

of U. H. Dudley & Co., of New York, in consideration of one

dollar to each of us in hand paid, the receipt whereof is

hereby acknowledged, hereby agree to assign and transfer to

Francis Cutting, their several claims against said U. H.

Dudley & Co., on settlement therefor, by said Cutting, at the

rate of twenty-five cents on the dollar, in six and twelve

months, to be settled by notes of U. H. Dudley & Co., en-

dorsed by Cutting & Co., of San Francisco ; notes to be dated

May 27th, 1872, (May twenty-seventh, 1872,) provided the

settlement is made and notes delivered on or before June 5th,

1872. Otherwise, this assignment to be null and void, not

binding on said Cutting unless signed by all the creditors."

On the 5th of June, the day fixed in the agreement, the

complainant delivered notes to the creditors who had signed

the agreement, according to the stipulation therein contained,

and at the same time presented to them, to be executed, an

assignment of their claims to him. The defendant, two days

afterwards, returned to U. H. Dudley & Co., the notes and

assignment which had been sent to him by the complainant,
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with the following letter, addressed to them :
" At the last

meeting of your creditors at the Aster House, Messrs. Cut-

ting & Co. said, if they could not get all the creditors to sign,

that they reserved the right to reject the affair. I find on in-

quiry, that quite a number have refused to sign off, therefore

I return your papers." The complainant, on the same day,

returned the notes and assignment to the defendant, with the

following letter

:

New York, June 7th, 1872.

Mr. W. F. Dana. Dear Sir :

Yours of, to U. H. D. & Co., 7th, rec'd. The under-

standing was distinctly had that it was optional only with me,

whether I made the settlement or not, that if I had the notes

ready the agreement was binding on one creditor to assign his

claim. Not a single creditor has been paid more than twenty-

five cents, though it was mentioned at the meeting and under-

stood that I was to do the best I could, but make the settle-

ment if possible. I do not intend to pay one cent over that

to any one, preferring to let the matter go into bankruptcy,

holding such claims as have been assigned to me, and so pay-

ing any who stand out just what the law allows, and as $110

to $115,000 extra claims would be proved in bankruptcy,

the chance of any who stand out getting more than twenty

cents legally, or ev^eu that, would be very small.

I think, with this explanation, you will be perfectly satis-

fied, and send me the assignment as enclosed.

Yours very truly,

Francis Cutting,

153 Chambers Street.

The defendant, on the same day, returned the notes and

assignment to the complainant, with the following letter:

" Yours of this date, to hand. In reply, would say that I

talked with the chairman of the meeting at the time, and

understood' from him the same thing that I wrote Messrs. D.

& Co., this A. M."
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On the 13th of November, 1872, the defendant commenced

the suit above mentioned, against the Dudleys, on the note

for $2959.12, in the Supreme Court of this state. On the

filing of the bill an injunction was issued, restraining the

defendant from prosecuting that action. The defendant has

answered. Replication was filed and testimony on both sides

taken, and the cause is now before me on final hearing.

In the answer, the defendant alleges that the proposition

made at the meeting of the 24th of May, was the same in

substance as that discussed at the former meeting ; that noth-

ing was said concerning a sale by the creditors of their

respective claims to the complainant, to the defendant's recol-

lection and belief; that the understanding which he had of

the agreement was, that it was mutual in its obligation and

operation, and not binding on either party, unless signed by

all the creditors of U. H. Dudley & Co. ; that the construc-

tion put upon the written agreement in the bill of complaint

is not the construction which was put on it at the meeting;

that before he signed the agreement, the defendant asked the

chairman of the meeting the following question :
" Suppose

all the creditors do not sign the paper?" and that the chair-

man replied :
" Then it is not binding." The answer further

states tiiat the defendant is informed and believes that the

agreement was not signed by all the creditors of U. H. Dudley

& Co., and that so far from fhe complainant, or his firm, en-

deavoring "to arrange a settlement for the best interests of

all concerned," as represented in the complainant's letter of

the 24th of May, (the circular above referred to,) the defend-

ant is informed and believes that U. H. Dudley & Co. paid

to certain of their creditors, more than twenty-five cents on

the dollar of their claims, and particularly to Richard Oliva,

who, at the time of such payment, had not signed the agree-

ment, nor assigned his claim to the complainant. The answer

further alleges that the agreement was made without consid-

eration, and is not sealed with the seal of the defendant, nor

of the other creditors ; that by reason of its intended opera-

tion, it is inequitable and unjust, and that, as it is understood

Vol. X. 11
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by the complainant, and construed in the bill of complaint,

it is not the agreement of the defendant, but a trick and

fraud upon him, whereby the complainant, to the defendant's

surprise and injury, seeks to compel the defendant to do and

act differently from Avhat he, in good faith, intended.

The defendant's counsel insists that this suit cannot be

maintained, because it is an action for the specific performance

of an aorreement for the sale of chattels—a contract for the

sale of a debt. This objection is based on the proposition

that a court of equity will not decree a specific performance

of contracts, except for the purchase of lands or things that

relate to the realty and are of a permanent nature; and that,

where the contract is for chattels, and compensation can be

made in damages, the complainant will be left to his remedy

at law. The rule on the subject, which may be extracted

from Lord Hardwicke's decision in Buxton v. Lister &
Cooper, 3 Ath. 383, is, that, though in general the Court of

Chancery will not entertain a bill for specific performance of

contracts for chattels relating to merchandise, but will leave

the party to his remedy at law, yet, notwithstanding this gen-

eral distinction between personal contracts ibr goods and con-

tracts for lands, in some cases contracts for personal property

are enforceable in equity, but the court will weigh such cases

with greater nicety than those which relate to real property.

This court, in Furman v. Clark,'S Stockt. 306, entertained a

suit for specific performance of a contract for sale of chattels

—

clay to be delivered on board the complainant's boats at Amboy.

Stevejis V. Wilson, 3 C. E. Green, 447, was a suit in which

the complainant filed his bill to compel the defendant to de-

liver to him certain shares of the stock of a plank road and

ferry company, purchased by the defendant with money fur-

nished by the complainant, on an agreement that the defend-

ant would transfer the same to the complainant on request.

There was a trust in that case, however. In Wright v. Bell,

5 Price Exch. 325, and in Adderley v. Dixon, 1 Sim. <fc Stu.

608, a suit for specific performance of a contract to purchase

a debt was maintained. In Doloret v. Rothschild, 1 S. & S.
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590, it was held that an action for specific performance of a

contract for the purchase of government stock would lie.

Duncuft V. Albrecht, 12 Sim. 162, and Todd v. Toft, 7 Allen

371, are cases in which suit was maintained for specific per-

formance of contracts for the sale of railway stock; and in

Clark V. Flint, 22 Pick. 231, a bill for specific performance

of a contract for the sale of the half of a brig was sustained.

In Adderley v. Dixon, the court, (Sir John Leach, V. C.,)

said :
" Courts of equity decree the specific performance of

contracts, not upon any distinction between realty and person-

alty, but because damages at law may not, in the particular

case, afibrd a complete remedy. Thus a court of equity de-

crees performance of a contract for land, not because of the

real nature of the land, but because damages at law, which

must be calculated upon tlie general money value of the land,

may not be a complete remedy to the purchaser, to whom
the land may have a peculiar and special value. So a court

of equity will not generally decree performance of a con-

tract for the sale of stock or goods, not because of their per-

sonal nature, but because damages at law, calculated upon

the market price of the stock or goods, are as complete a

remedy to the purchaser as the delivery of the stock or goods

contracted for, inasmuch as with the damages he may pur-

chase the same quantity of the like stock or goods." In that

case, tlie bill being for the performance of a contract to buy a

debt due from the estate of two bankrupts, and so being an

agreement for the sale of the uncertain dividends which

might become payable from those estates, the court, upon the

principle established by the cases of Ball v. Coggs, 1 Bro. P.

C. 140, and Taylor v. Neville cited in Buxton v. Lister, 3

Atk. 383, decreed specific performance, because damages at

law could not accurately represent the value of the future

dividends, and to compel the purchaser to take such damages

would be to compel him to sell those dividends at a conject-

ural rate. Where the complainant has not a clear, complete

and adequate remedy at law, or where some other ingredient

of equity jurisdiction is mixed up with the transaction,
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equity will interfere to decree a specific delivery of chattels.

Story's Eq. Jur., § 710.

In the present case, the complainant purchased of thfr

defendant a debt due the latter from their common debtor,

who had become insolvent. The evidence shows that the

estate has proved insufficient to pay even twenty-five cents

on a dollar, the price which the complainant agreed to

pay for the debt in question. In a suit at law by com-

plainant against the defendant on this contract, the dam-

ages must be uncertain ; they would depend on the present

and prospective future ability of the debtors, into which

many uncertain elements must, of necessity, enter. What the

present pecuniary responsibility of the debtors is, does not ap-

pear. The suit at law was commenced within a very few

months after their failure. If their res|)onsibility is such

that this debt could be recovered from them in full, it is easy

to determine the amount of damages. It would be, in that

case, a mere matter of arithmetical calculation. If, on the

other hand, their responsibility is not such as that the whole

amount of the note and interest could now probably be col-

lected, then it would be impossible to estimate the damages.

There is also another consideration. The complainant swears

that it was his understanding: with the cre<litors that he was

to go into business with U. H. Dudley, when Dudley should

have made a settlement, or when one should have been made,

and that he had such an understanding with Dudley. It ap-

pears that he has since then entered into business with Dud-

ley, becoming a special partner, and as such has contributed

$60,000 to the capital, $20,000 of which were in the assets

of the firm of U. H. Dudley & Co. He would be preju-

diced in the business and his interest therein, if an execution

against Uriah H. Dudley should be levied on the interest of

the latter therein, and })erhaps might himself be compelled

to pay the execution to prevent disturbance or stoppage of

the business. But however that may be, and as before stated,

there is no evidence before me as to the pecuniary responsi-

bility of the Dudleys, if the contract is a valid one, one

which can be enforced, the complainant is entitled to the
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claim and the advantages to be derived from it. Again, the

objection made by the defendant's counsel in this connection,

that the complainant has a complete and adequate remedy at

law in the premises, comes too late. As before remarked,

the defendant has answered. In his answer he makes no ob-

jection on this ground. The complainant has replied to the

answer, and testimony has been taken on both sides. It is

too late for the defendant to make this objection. Attorney

General v. Purmort, 5 Paige 620, 626 ; Underhill v. Van

Chrtlandt, 2 Johns. Ch. 339, 369; Flint v. Clark, supra;

Story's Eq. PL, § 488 ; 1 DanieWs Ch. Pr. {4th ed.) 550,

note 3.

Although the court may, of its own accord, dismiss the

bill where it appears on the hearing that the complainant

has a complete and adequate remedy at law, notwithstanding

the objection was not taken in the pleadings of the defendant,

nor noticed in the argument, yet, under such circumstances,

for very obvious reasons. It is the duty of the court to retain

the cause, provided it be competent to grant relief and have

jurisdiction of the subject matter. Flint v. Clark, supra. This

court has jurisdiction in the case, and is quite competent to

grant relief. But it is further objected by the defendant's

counsel, that the contract in this case is unilateral, and it is

insisted that therefore this court will not enforce it, because

of the want of mutuality. It will be observed that the agree-

ment is upon the expressed consideration of one dollar, and

that by it the creditors who signed it, bound themselves to

assign and transfer to the complainant their several claims

sgainst U. H. Dudley & Co., on the settlement therefor by

the complainant, at the rate of twenty-five cents on the dollar,

to be settled by notes of U. H. Dudley & Co., endorsed by

Cutting & Co., to be dated May 27th, 1872, provided the

settlements were made and the notes delivered on or before

June 5th, 1872; otherwise the assignment was to be null and

void. It is admitted that the complainant is in no default or

laches, and tliat the notes were tendered to the defendant

according to the agreement, and at the time stipulated. The
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defendant did not withdraw from the contract until after the

tender. By the tender, the complainant accepted the offer to

assign the claim. That offer was, until that time, a continuing

one. On its acceptance by the complainant, the contract was

complete, and that acceptance was of itself a sufficient legal

consideration for the engagement on the part of the defendant.

1 Parsons on Contracts -406 ; Boston and Maine R. R. Co^

V. Bartlett, 5 Cash. 224; Potts v. Whitehead, 5 C. E. Green

55; Williams v. Williams, 17 Beav. 213; Dowell v. Dew, 1

Y. d- C. C. R. 345 ; Thornbury v. Bevill, Id. 554 ; Eliason

V. Henshaw, 4 Wheat. 225; Brisban v. Boyd, 4 Paige 17 ;

Laning v. Cole, 3 Greenes Ch. R. 229 ; Houghwoid v. Bois-

aubin, 3 C. E. Green 315; Pinner v. Sharp, 8 C. E. Green

274. On the acceptance by the complainant, he became in

equity the owner of the claim, and was entitled to an assign-

ment of the note, which was the evidence of it.

It remains to consider the defence of mistake set up in the

answer. The defendant alleges that he not only understood

that the arrang-ement was not to be binding on him unless

all the creditors entered into it, but that he inquired of the

chairman of the meeting on the subject, and received au

answer from him to that effect. The evidence shows, conclu-

sively, that such was not the understanding; that the reason

why the farmer arrangement had fallen through was, that it

was on that condition ; that the new arrangement was dis-

tinctly expressed and understood to be free from that feature

;

that the complainant was to purchase the claims of such of

the creditors as were or should be disposed to sell to him on

the terms specified in the written agreement, without regard

to the claims of the other creditors, with whom he wa-- to

make such arrangement as he might be able. In the next

place, the written agreement contains no provision iliat it was

not to be binding on those who signed it unless it was signed

by all the creditors. The ciiairman of the meeting swears

positively, that he made no statement to the defendant such

as the defendant testifies to on this score. That the defendant

understood the agreement according to its terms, appears also-
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from his letter to Messrs. U. H. Dudley & Co. returning the

notes. His language there is :
" At the last meeting of your

creditors, at the Astor House, Messrs. Cutting & Co. said, if

they could not get all the creditors to sign, that they reserved

the right to reject the affair. I find, on inquiry, that quite a

number have refused to sign oif, therefore I return your

papers." He does not, in that letter, state that the under-

standing was that the agreement was not to be binding on

the signers unless all the creditors should sign it, but that

Cutting & Co. reserved the right to refuse to carry out the

agreement unless all the creditors should sign it. In his

letter of June 7th, 1872, to the complainant, in answer to the

complainant's letter to him of that date, he refers to the state-

ment contained in the last mentioned letter as being what he

understood from the chairman of the meeting. The agree-

ment is exj)licit in its terms. It is an agreement by the cred-

itors who signed it, to sell their claims to the complainant on

the terms there specified, to be strictly performed ; time being

of the essence of the contract ; and with the proviso that no

obligation should arise from the agreement, as far as the com-

plainant was concerned, unless all the creditors should sign.

Now, is it probable that the defendant was mistaken as to the

terms of the agreement? The proceedings of the meeting of

creditors were open to all who were present. There appears

to have been no concealment, or attempt at concealment.

The reason of the failure of the former effort was known
to all through the circular, and besides, it was stated at the

meeting by the complainant. It was because of the refusal

of some of the creditors to accept the terms of the arrange-

ment, which required the concurrence of all the creditors to

render it effectual. The creditors present, called on the com-

plainant for a proposition, and he made one, the basis of

which was entire freedom on his part, and obligation on the

part of the creditors who should sign to sell their claims to

him, notwithstanding the refusal of any or all others. The
chairman, whose firm was a creditor to the amount of ^28,000,

in his testimony says :
" I did not say to any one at that
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meeting, that the creditors who signed the paper were not

bound, unless all signed it ; tlie very object of the meeting

was to avoid that." In his cross-examination he says :
" It

was proposed and passed by resolution, that Mr. Cutting

should take assignments of the claims of the creditors who

were there, at twenty-five cents on the dollar, and take the

£U>sets of Dudley & Co. The agreement was, that those who

signed tlie paper were bound to take twenty-five cents on the

dollar and assign their claims, while it was left optional with

Mr. Cutting to be bound by it or not. I think the agree-

ment said that Mr. Cutting was not l)onnd unless he ob-

tained the signatures of all the creditors." Mr. Dempster, a

<Teditor to the amount of about 815,000, testifies that Mr.

Cutting rose and stated to the meeting that, owing to the un-

willingness of a )iumber of creditors to acce])t the terms pro-

posed at the former meeting, the arrangement had fallen

through and that he withdrew from it, and the creditors,

after considerable talk and discussion of the sui)ject, urged

liim to make another effjrt, and he proposed to the meeting

that he would buy their claims at twenty-five per cent.,

changing the time from four, eight and twelve months, to six

and twelve months, and changing the dates of the notes

from February to May, as he thinks, the date of the meeting
;

that there was considerable discussion over it, and considera-

ble efforts made to induce some who were there to agree to it

;

that tiiese efforts were made by different gentlemen, cred-

itors ; that the majority of the creditors were very anxious

that the matter should be carried out, for fear that otherwise

they would get nothing ; that his impression is, that finally

every body in the room agreed, but one; that the majority

were quite anxious that the few who had held out should

come in ; that all the creditors were not present, but all who

were, he thinks, agreed to it but one, and he was a foreigner

by his accent; he seemed to think the other creditors should

make him whole ; that the agreement was read before it was

signed ; that the witness objected to the wording of the agree-

ment, saying to the meeting, tliat those of them who sold their
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-claims to Mr. Cutting, were bound, while those who did not

sign or were not present, might not be bound, and lie pro-

posed an amendment to the agreement, stipulating that the

notes should be given on the 5th of June ; that the amend-

ment was incorporated into the agreement; that some one

called on Mr. Cutting to give tlie names of those who were

unwilling to sign, and the witness volunteered to go and see

such of them as he thought he could influence, because he felt

afraid that if they did not get more to sign than had ex-

pressed their willingness to sign, Mr. Cutting would not carry

it out ; that in going over the names of those who had re-

fused to sign, Mr. Cutting named two or three who, lie said,

Avould not sign, and said it was of no use to go and see them,

but said their amounts were not large, and if the witness could

aid liim in getting the signature of Knauth, Knachod and

Kuhne, and the officer of some bank, whose name the

witness cannot recall, and some other firm, he thinks in Ex-

change Place, that although the others did not sign, he would

carry it out'; that this conversation was public in the audi-

ence of the meeting; that the understanding was, and the

understanding of the meeting was, that those who signed

were bound, while it was left optional with Mr. Cutting to be

bound by the agreement or not; and the witness wanted to

limit that option to the 5th of June; that neither the presi-

dent, nor any one else, announced at that meeting, that the

parties signing were not bound unless all signed, but on the

contrary, at the preceding meeting, the consent of all was

necessary, as had been reported to him by his partner, (the

witness was not present at the former meeting, but his firm

was represented there by his partner,) and this was a substi-

tuted arrangement. On cross-examination he says, that the

arrangement at the second meeting was, that those of the

creditors who signed, should give Mr. Cutting until the 5th

of June to decide whether he would buy their claims at

twenty-five cents on the dollar or not, with the change in the

time mentioned ; that they were bound to sell, but he was

4iot bound to buy, and that they could not take any legal pro-
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ceedings until after the 5th of June, to secure themselves in

any other way. He further says, tliat the agreement was

read, but by whom he cannot say, but thinks by Mr. Cliap-

nian, (the chairman ;) that objection was made to the agree-

ment that it left it optional for an indefinite period with Mr.

Cutting to carry out the bargain or not; tiiat he made the

objection himself, because he thought the time ought to be

limited when that option should expire. Mr. Day, also a

creditor, swears that he was present at the meeting, and that

it was perfectly understood there that all the creditors would

not sign, and tliat the only creditor at the meeting who did

not sign was Mr. Oliva, who said lie would not sign it unless

he got one hundred cents on the dollar. He says, that at

the first meeting, it was talked over generally whether the

agreement then made, was binding unless all signed, and it

was the distinct understanding that it was not; that the

matter was discussed at the second meeting that parties sign-

ing were bound to sell their claims to Mr. Cutting, whether

others did or not ; that Mr. Chapman read the agreement and

a great many wanted to know what was the effect of the

agreement if they signed it, whether they were holden and

Mr. Cutting not, and Mr. Cliapman said, in his opinion they

were holden ; and he adds, " we signed with that under-

standing ; I did, I know; and it was fully explained and

discussed." He says, the matter was freely discussed, and

Mr. Oliva would not acce[)t it and left the room ; that the

expression of the meeting was most emphatic that any man

signing the agreement was holden irrespective of other

creditors signing it; that the expression was ascertained by

discussion; tliat there was no vote taken on it; that there

were different views on the subject, and that it was known that

there were several who would not come into the arrangement.

He says, he thinks some of the parties had counsel present;

that he thinks Mr. Oliva and others had their counsel there.

The mistake which the defendant sets up in his answer is not

proved.

There will be a decree for the complainant.
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Bullock's Executors vs. Woodward and others.

Application to set aside a sheriff's sale on the ground of unfairness^

arising from an alleged misunderstanding as to the manner of sale and

the amount and apportionment of encumbrances, refused.

On petition to set aside sheriff's sale.

Mr. Willimn H. Vredenhurgh, for the petitioner.

Mr. G. S. Cannon, for the purchaser.

The Chancellor.

Application is made by Robert Woodward, who was the

owner of the equity of redemption of the mortgaged premi-

ses ordered to be sold in this cause, to set aside a sale made

by the sheriff of Monmouth under the execution. The

ground of the application is the alleged unfairness of the

sale, arising from a misunderstanding said to have existed on

the part of persons present who intended to bid in the prop-

erty, as to the manner of sale and the encumbrances to which

the premises would be subject in the hands of the purchaser.

The unfairness alleged is claimed to have arisen from the

announcement made by the deputy sheriff by whom I he

property was put up for sale and cried off, that the premises

were sold subject to all prior encumbrances. The property

in question was the second tract mentioned in the execution.

It is known as the homestead. The first tract, which was^

struck off just before the second was put up, was sold sub-

ject to tlie encumbrance of a mortgage called the Cox mort-

gage, upon it, the holder of that encumbrance not having been

made a party to the suit. The execution commanded the

sale of the two tracts, separately, and that out of the pro-

ceeds of the sale of the first, the complainant should, in the
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first place, be paid $5900.96 with interest and costs, and

that out of the proceeds of the sale of tlie noraestead, the

sheriff should first pay to Edward Black, executor of Job

Black, deceased, $4825.50, with interest and costs, and then

to the complainants any balance of the debt, interest, and

costs remaining unpaid. There appears to have been no

misunderstanding as to the sale of the first tract, but it is al-

leged that, that tract having been sold subject to the Cox

mortgage, the announcement made by the deputy sheriff, that

the sale of the homestead was to be made subject to all prior

encumbrances, induced some of tliose present at the sale to

conclude that that property was to be sold subject to the

Black mortgage. The first mortgage was struck off to An-

thony Bullock, one of the complainants, at $1700, and the

homestead was struck off to him at $5100. By the will of

Robert Woodward, sen., legacies to tiie amount of $14,000

were charged on a farm called the Lippincott Place and the

homestead. It was estimated that the homestead ought to

pay one-half of the legacies, and on that half interest was

in arrear, so that the encumbrance of the legacies on the

homestead property amounted to about $7450. The price

paid by Mr. Bullock for that property, therefore, was about

$12,550, equal to about S70 an acre, for there are one hun-

dred and sixty acres of it. Soon after the sale Mr. Bullock,

the purchaser, sold the homestead and made a contract to

convey it accordingly, to Dr. James M. Bean, one of the

bidders thereon, at the price of $14,550. Much testimony

has been taken by the parties, which I have very carefully

examined and considered. It appears very clearly from the

evidence, that the deputy sheriff set up the property for sale,

subject to all prior encumbrances, and that he made no an-

nouncement or statement whatever to the effect that the prop-

erty was to be sold subject to the Black mortgage. Dr.

George Goodell, one of the petitioner's witnesses, testifies

that the deputy sheriff was asked " what the encumbrances

were in the will," and he said he did not know; and the

\yitness says that his impression is, that the deputy sheriff, or
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the slieriff, in answer to some one's question, stated that he

was " selling the petitioner's interest, subject to the will.'^

All present understood that the homestead was sold subject

to its proportion of the legacies. It is claimed by the peti-

tioner that the first tract having been sold subject to the Cox

mortgage, the conclusion was very naturally drawn by the

bidders present, or some of them at least, that the homestead

was sold in like manner, subject to the Black mortgage, that

being an encumbrance prior to the complainants' mortgage.

It is alleged that Mr. Bullock, the purchaser, was himself

under this erroneous impression during the bidding, up to

the time when the property was standing at a bid, (which

was Dr. Bean's,) of $1400, and that then the sheriff, who

was present, told him that that money would go to the Black

mortgage, whereupon Mr. Bullock made a bid of $40()0.

But Mr. Bullock testifies that he fully understood the mat-

ter before the sheriff spoke to him on the subject, and it

appears that he had taken pains to inform himself before

the sale, as to how, and subject to what encumbrances,

the property would be sold ; and not only so, but he

had given the benefit of his information on the subject to

Dr. Bean, the evening before the day of the sheriff's sale,

and also at the opening of the sale. Of the persons

who have been produced as witnesses on behalf of the

petitioner. Dr. Bean is the only one who appears to have been

a bidder at tlie sale, and he admits that he knew that the

property was not sold subject to the Black mortgage, but says

that, in his excitement arising from the contest in bidding on

the first tract, he became confused, and forgot it. His bidding

on the homestead was done through Samuel Conover. The

latter, however, is not produced as a witness. The other

witnesses of the petitioner who testify on the subject are,

Oliver H. P. Emley, George Goodell, John G. Meirs, Gilbert

S. Lawrie, and Edward B. Woodward, a brother of the peti-

tioner. Mr. Emley testifies that he did not attend the sale

as a purchaser, and did not want to buy ; that he took no

interest in it, and was not there when the execution and con-
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xiitions of sale were read. Dr. Goodell was the holder of an

encumbrance of about S2000, subsequent to the complainants'

mortgage. He says he came to look after his debt, and that

he knew what the encumbrances against the property were,

from a statement which he had obtained from his counsel.

He gives as his reason for not making further inquiries, that

he was satisfied that the property would not bring enough to

pay his claim, and he says he will not say he would have

given the amount of the encumbrances for the property. He
does not appear to have made a bid upon it. Mr. Meirs

attended the sale, intending, he says, to buy the property, if

it did nui bring more than S90 an acre. He, however, made

no bid upon it, and admits that he gave to Mr. Bullock as a

reason (he says he gave it as one reason) for not bidding, that

he did not know what amount of interest was due on the

legacies. Mr. Lawrie attended the sale, he says, to bid on

the property, to prevent it from being sacrificed ; but he did

not bid on it. He seems to have taken no steps to inform

himself as to the encumbrances. He says he heard the execution

read. Edward B. Woodward did not bid, and does not appear

to have been present with an intention to bid. On the other

hand, the person, Mr. William W. Conover, who bid against

Mr. Bullock from the bid of S4000, testifies that he heard all

the conditions of the sale read ; that he understood from the

sheriff that the one hundred and sixty acres were sold subject

to a legacy of about §7000 ; that he bid for the property with

that understanding, and declined advancing his bid beyond

§5050 ; that the sheriff, at the sale, in reply to a statement

by some one that the premises were sold subject to the Black

mortgage, said openly, that they were not sold subject to that

mortgage. This witness testifies that he has attended sheriff's

sales frequently in Monmouth county, and never saw a fairer

sale conducted than that was. The })rice at which the prop-

erty was struck off to Mr. Bullock, affords no reason for setting

aside the sale. Five witnesses are produced by him, from

whose testimony it appears that the price was all that the

property could be reasonably expected to bring at a forced
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sale. It is proved that Dr. Bean regarded the price which he

agreed to pay Mr. Bullock for the property as a high one, and

one which he would not have been willing to give for it, but

for the fact that he desired to own it b3cause it reminded him,

in its hilliness, of his old home in New Hampshire. The sale

was fairly conducted. There was a large number of persons

present, from seventy-five to one hundred. No improper or

unfair conduct is imputed to the sheriff, or his deputy. From
twenty minutes to half an hour was occupied in selling the

property, including an intermission of five minutes. The

deputy slierifFhad the execution there, and read it in the hearing

of the persons present at the sale. The purchaser appears to

have taken pains to induce others to buy. He testifies that,

while the property was being sold, he stepped back into the

crowd and told them, the bid being then $4600, that the prop-

erty was being cried at $12,100, including its share of (he lega-

cies, and that he thought it was worth a little more. But it is

urged that the property was sold at a disadvantage, because

there had never been any apportionment of the legacies. But

the petitioner's witness, Gilbert S. Lawrie, testifies that he had

Jieard about the encumbrance of the legacies from a dozen

sources ; that the petitioner, among others, told him about it,

4ind that it was the general talk of the neighborhood ; that

they said it was $14,000 on all the property, supposed to be

$7000 on the petitioner's property, with two years' interest on

$5000 of it, and that the petitioner told him that that was the

amount of the encumbrances under the will, and the witness

adds, that before the sale he had writte-i it down. The deputy

sheriff testifies that he heard the petitioner and his brother

Edward stating something about the legacies before the sale

began. It appears also, that by agreement between the

owners of the })roperty charged with the legacies, the peti-

tioner was to pay in respect of his ownership of the homestead,

the interest of one-half of the legacy of $14,000.

I see no reason for setting aside the sale. The petition will

be dismissed, with costs.*

* Decree reversed, 12 C. E. Gr. 507.
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Tompkins vs. Horton and others.*

1. The title of a purchaser at a sheriff's sale under an execution issued
upon a judgment recovered under a mechanics' lien, general as against the
owner and special as against the lands, is paramount to all encumbrances
put upon the property after the commencement of the building. •

2. A mortgagee is not an "owner" within the meaning of the mechanics
lien law, and is not entitled to notice of a suit upon a lien claim. The
owner of the legal estate is alone to be made a party.

On final hearing.

Mr. John Linn, for complainant.

Mr. J. Dixon, for defendant, Gordon Farmer.

The Chancellor.

The bill is filed to foreclose a mortgage for $22,300 and
interest, given by " The Building and Improvement Associa-
tion of Hudson County," to the complainant, dated June 1st,

1870, and recorded on the 9th of that month, on premises
known as the Magnolia Hotel property at Toms River, in
Ocean county. On the 20th of July, 1870, the Association
gave to John G. Trusdell and Morris K. Crane, a mortgage,
now owntd by the former, for §13,000 and interest, upon the
same, with otlur property. This mortgage was recorded on
the 20th of July, 1870. On the 1st of September, 1870, the
Association couveyetl the premises described in the complain-
ant's nKMtgage, in fee simple, to Morris K. Crane. The deed,
however, was not recorded until the 26th of October, 1870.
The Association acquired the premises in fee simple, by deed
from John B. Horton and wife, dated April 11th, 1870,
recorded on the 6th of May, following. In 1870, the Asso-
ciation built a building for a hotel on the premises. It was
begun before May, and finished about the following July.

ixED in Clark v. Butler, 5 Stac. 666.
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Certain Hen claims were filed under the mechanics lien law,

for work and materials done and furnished for this building.

Some of these claims were filed on the 30th of September,

1870, others on the 4th of October in that year, and others

on the 28th of the last mentioned month, the 23d of Novem-

ber following, the 7th, 23d and 24th of January, and ihe 22d

of February and the 8th of June, 1871. Those filed on the

30th of September and 4th of October, 1870, were filed

against the Association only, as builder and owner. The

deed to Crane had not then been recorded. Tlie others were

filed against the Association as builder, and Crane as owner.

Judgments, general as against the Association and special as

to the premises, were duly obtained on tiiese liens, and the

sheriff of Ocean county sold the premises under executions on

those judgments, to John B. Horton, on the 30th of Ani^ust,

1871, for $27,000. Horton, on the same day, mortgaged the

premises to Gordon Farmer, trustee, to secure the payment of

about $14,000, with interest.

The bill states the above mortgages and judgments, and

other judgments. It does not refer to the character of the

judgments upon the lien claims, nor to the alleged effect

under the lien law, of the sale under the writs of fieri fucias

issued thereon, but after stating that the property was sold by

the sheriff of Ocean to Horton, under those writs, it alleges

that the estate of Morris K. Crane in the land was tiiereby

conveyed, and charges that the conveyance by the sheriff,

under and by virtue of that sale, was made subsequent to and

with full notice of the complainant's mortgage. It makes a

like charge in reference to the mortgage to Farmer. The bill

prays, in the usual way, foreclosure and sale, but for no other

special relief.

Gordon Farmer, in his answer, insists that the deed to

Horton passed a title in fee simple, free from the encum-

brance of the complainant's mortgage and that of Trusdell,

and further insists, that by the mortgage given by Horton to

him, the title of the latter as mortgagee under a mortgage

given to him by the Association, on the premises described in

Vol. X. 8
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the complainant's mortgage, to secure the payment of §25,000,

of whicli 310,000 was for purchase money of the land, and

SI 5,000 for money advanced for erecting the building, passed

to Farmer. This mortgage is dated April 11th, 1870, and

was recorded on the 13th of the same month. Trusdell, by

liis answer, alleges that before the conveyance to Crane, the

latter assigned to him, verbally, his interest in the mortgage

from the Association to them, and he claims that, therefore,

the merger set up in the bill, of Crane's title to the mortgage

by reason of the conveyance to him, did not take place.

The questions presented on the argument of this cause are:

whether the sale to John B. Horton, under the lien claims,

passed the title to the land free of the encumbrance of the

mortgages which were executed and recorded after the com-

mencement of the building; whether the interest of John

B. Horton, under the mortgage given to him by the Building

and Improvement Association of Hudson county, passed by

his mortgage to Gordon Farmer ; and whether the interest of

Morris K. Crane in the mortgage given to John G. Trusdell

and him mergetl, on the conveyance of the premises by the

Association to him.

The evidence shows, and it was assumed and admitted on

the hearing, that the building was commenced prior to May,

1870. It is admitted that notice was given to the Associa-

tion and Crane, as land owners, according to law, and no

question is raised as to the regularity of the lien proceedings,

or the jutlgments or sales thereunder. It appears, indeed,

that as to some of the demands, the lien claims were filed

against the Association as owner, after the sale to Crane, and

it also appears that at that time, the deed from the Associa-

tion to Crane was not recorded. But all the other claims

were filed against the Association as builder, and Crane as

owner. The sale by the sheriff, was under the executions

issued on all these judgments. The principal question to be

decided is, whether the title thus conveyed is good against

the mortgage of the complainant and that of Trusdell. The

eleventh section of the original act of the mechanics lien law,
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(Nix. Dig. 574,*) declares that the deed shall convey to the

purchaser the building free from any former encumbrance on

the lands, and shall convey the estate in the lands which the

owner had at or at any time after the commencement of the

building, within one year before the filing of the claim, sub-

ject to all prior encumbrances, and free from all encumbrances

or estates created by or obtained against such owner after-

wards, and from all estates and encumbrances created by deed

or mortgage made by such owner or any claiming under him,

and not recorded or registered in the office of the clerk of

the county at the commencement of the building. The first

section of the supplement of March 14th, 1863, provides that

the sale shall convey the estate of the owner in the lands and

in the buildings, subject to all mortgages and other encum-

brances created and recorded prior to the commencement of

the building. The mortgage of the complainant and that of

Trusdell, were both taken after the building was commenced.

If the statutory directions as to parties to the lien claim have

been observed, the result necessarily follows, that the title

acquired by Horton under the lien claims, is superior to all

the encumbrances which were put upon the property by the

Association after the commencement of the building.

But, it is urged by the counsel of the complainant and

Trusdell, that those mortgagees have had no notice of the

suits upon the lien claims under which the property was sold,

and by virtue of wliich these encumbrances are, it is claimed,

wholly cut off, and they insist that those mortgagees were en-

titled to such notice, and could not be deprived of their liens

without it. Unless they were owners within the meaning of

the act, they were not entitled to notice, and their encum-

brances are cut off by the sale.

The act declares who shall be parties to the suit for en-

forcement of the lien, and what proceedings shall be taken,

and in what tribunal they shall be instituted. It is not in

this court, but in a court of law—in the Circuit Court of the

county ; not by bill in equity, nor by action in which all

parties interested in the land shall be notified, but by sum-

*Bev.,p.Q73, § 23.
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mons, to be directed to and served on the builder and owner

of the land. Though the Supreme Court has passed upon

the question as to who, as between the owner at tlie time of

the commencement of the building, and the owner at the

time of filing the lien, is to be regarded as the "owner"
within the meaning of the law, (Edwards v. Derricksony

4 Dutcher 39 ; Robins v. Bunn, 5 Vi'oom 322,) the ques-

tion now before me does not appear by any reported case to

have been passed upon, either in that court or ihis. In tiie

case first cited, the late Justice Vredenburgh, in the opinion

delivered by him, held, that so far as it relates to the en-

forcement of the lien, the proceeding under the statute is a.

chancery proceeding, and that, therefore, all encumbrancers

whose interests are to be affected should be made parties^

and that no encumbrancer can be deprived of his interest in

the land sold by virtue of the lien, unless he shall have been

made a party to the suit, and duly uotified accordingly. He
held that the word " owner " in the act, includes all encum-

brancers, all who are interested in the property, to sell which

the proceedings are taken. That the act will not bear this

construction, appears to me to be clear from its language.

It will appear from an examination of the act that the legis-

lature, by the term " owner," intended to designate the per-

son for whom, as owner of the laud, the building is

erected. The act provides, by its third section, for the re-

tention by the owner or owners of any building, of the

amount due and unpaid, after demand, to any journeyman

or laborer who shall have done work on the building, or ma-

terialman who shall have furnished materials therefor, out

of the amount owing by such owner or owners to the master

workman or contractor. It is evident that by the word
" owner " in this section, is meant the person for whom, as

the owner of the land, the building is constructed.

By the fourth section it is enacted, that if any building be

erected by a tenant, or other person than the owner of the

land, then, only the building and the estate of such tenant or

other person shall be subject to the lien, unless the building
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be erected by the consent of the owner of the lands, in writing,

to be acknowledged and recorded. It is clear that the term

^' owner" here, is applied to the person owning the land, as

distinguished from a tenant or from a person who may be a

mere possessor.

The sixth section provides that the lien claim shall contam

the name of the owner or owners of the land, or of the estate

therein, on which the lien is claimed, and by the seventh

section it is provided that the county clerk in entering the

lieu, shall enter first the name of the owner of the buildigg

and land upon which the same is claimed.

The eighth provides that suit shall be commenced by sum-

mons against the " builder and owner." The ninth provides

for the proceedings in the suit, and prescribes a special plea

for the owner.

By the eleventh, it is enacted that under the special fieri

facias, to be issued according to the tenth section, the sheriff

or other officer shall advertise and sell and convey the build-

ing and lot in the same manner as directed by law in case of

lands levied on for debt, and that the deed given by the

sheriff or officer shall convey to the purchaser the building,

free from any fornaer encumbrance on the land, and shall con-

vey the estate in the lands which the owner had at or at any

time after the commencement of the building, within one year

before the filing of the claim in the clerk's office, subject to

all prior encumbrances, and free from all encumbrances or

estates created by or obtained against such owner afterwards,

and from all estates and encumbrances created by deed or

mortgage made by such owner or any claiming under him,

and not recorded or registered in the office of the county clerk

at the commencement of the building.

Tlie twelfth section limits the time within which the claim

is to be filed and enforced, and provides for an extension of

the time by a written agreement to that end, signed by the

<!laimant and the land owner. It also provides that suit

«hall be brought by the claimant in thirty days, on his re-
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ceiving written notice from the owner of the land or buildings,

requiring him so to commence his action.

By tiie fourteenth section all lien claims for erecting the

same building are made concurrent liens on the building an4

land, and are to be paid pro rata out of the proceeds of sale.

It provides that the Circuit Court shall have full power to

adopt such rules of practice and pleading, and to make all

such orders, as are necessary and proper to carry into effect

the objects of the act, and to secure a proper disposition of

the proceeds of the sale among all persons entitled thereto by

the provisions of the act.

The fifteenth section provides that the land owner desiring

to contest the claim and free his house and land from it, may

pay the amount claimed to the county clerk.

The supplement of March 9th, 1855, extends the lien to

mills and manufactories, and the lots whereon the same are

situated, for all debts contracted by the owner or owners, or

by any person with the consent of such owner or owners, in

writing, for repairs of fixed machinery, gearing or other fix-

tures for manufacturing purposes.

By the supplement of March 16th, 1859, a lien is given,

under like provisions, for repairs to all buildings; the lien,

however, in such case, is not to be valid against a bona fide

purchaser or mortgagee, before it is filed in the county clerk's

office.

By the supplement of April 6th, 1866, it is enacted that

the lien given by the original act or any of its supplements,

shall and may be claimed, filed, and enforced by suit against

" the builder or builders, their executors or administrators,

and against the owner or owners of the building and the lot

of land and curtilage, their executors or administnitors."

That the act contemplates that no notice shall be given to

any person except the contractor and the land owner, as con-

tradistinofuished from an encumbrancer, seems to me to be

obvious. Nowhere does it provide for notice to :iny en-

cumbrancer. It not only does not recognize the right of a

mortgagee or judgment creditor to be made a party to the
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proceedings, but it expressly saves (§§ 11 and 66*) the

rights of all encumbrancers whose liens are prior to the com-

mencement of the building, and in equally express terms,

(§ 11,) cuts off those of all subsequent encumbrancers.

Tiiere appears to have been no oversight, but direct legisla-

tion on the subject of the encumbrance. The "owner" is to

be notified, and the premises are to be sold " free from all en-

cumbrances or estates created by or obtained against the

owner after the commencement of the building, and from all

estates created by deed or mortgage made by such owner or

any claiming under him, and not recorded or registered in the

clerk's office." It seems to me clear that the legislature did

not intend that encumbrancers should be notified. The per-

son to be notified is the "owner," by or against whom
encumbrances are created.

The reason why the act contains no provision for notice to

encumbrancers is, probably, that it was not intended that the

proceeding to enforce a lien should be a proceeding in equity,

but an easy and expeditious method at law. The mechanic or

materialman was not to be embarrassed by subsequent encum-

brances, and as to prior ones recorded, his lien was to be

subject to them. The theory of the legislature was, that a

subsequent encumbrancer is a privy in estate with the owner,

and besides, the building is to him notice of the possible en-

cumbrance of the lien. He takes his encumbrance, subject to

the provision of the statute in favor of the mechanic and

materialman, to whom a lien paramount to his, is given by

law. As was said by Chief Justice Shaw in Howard v.

Robinson, 5 Cush. 119, 124, a case involving the question now

under consideration :
'' If it is said that the mortgagee may

be injured for want of notice, the answer is, that such notice

has been given as the law requires and as the law assumes to

be sufficient for practical puri)oses. Such subsequent mort-

gagee takes his title with constructive notice of the prior title

by a mechanics lien ; that lien is of a very limited duration,

and he must take notice and watch the proceedings at his

peril." After referring to the fact that the statute provides

*Rev., p. 673, I 23.
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for a public notice to all persons of the sale, he says :
" Practi-

cally, it is scarcely credible that such a judicial proceeding can

be commenced and go to its final determination in a decree

for sale, without its being known to a subsequent mortgagee,

ordinarily careful of his rights." The remarks of the court

in Slate of Iowa v. Eads, 15 Iowa 114, are apposite also.

There the subsequent mortgagee tendered to the purchaser at

the lien sale, the amount of the debt, interest and costs, which

were not accepted. The plaintiff on tl.us tender, claimed the

right in equity to redeem, because the state, then a mortgagee,

was not made a party to the proceedings to enforce the

meclianiGs lien. '* This assumption proceeds upon the ground

that the rules and principles applicable and peculiar to the

foreclosure of mortgages, equally apply to proceedings for the

enforcement of mechanics liens. The analogy does not hold

good. The former is a proceeding in equity, the rules of

which require that as the proceeding affects the land, all who

have an interest therein, and a right to redeem from the mort-

gage, such as junior mortgagee?*, although not indispensable,

should be made parties thereto, if it is desired to cut off their

equity of redemption, which exists not only by the long estab-

lished usages and rules of equity, but because, perhaps, of

their being privies in estate. On the other hand, the enforce-

ment of a mechanics lien is a proceeding at law, where no

equity of redemption exists, and we are not aware that it has

ever been held to be necessary in such a proceeding, that en-

cumbrancers by mortgage or other liens, (except of the same

kind,) should be made parties thereto, while it will be found

upon examination, that it has been held just to the reverse.

Howard v. Robinson, 5 Caxh. 119; Vito Viti v. Dixon, 12

Mo. 483 ; Spence v. Etter, 3 Eug. 69. A mechanics lien,

like that of an attachment, when confirmed or made effec-

tive by judgment, is binding upon the parties thereto.

And the law, in order to give full effect to the principle

by which the parties are held bound by it, equally con-

cludes, by the same proceedings, all persons who are rep-

resented by the parties, and claim under them, or are
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privy to tliem, and they are estopped from litigating that

which is conclusive npon those with whom they stand thus

related." Volenti non jit injuria. The mortgagee whose lien

is taken with notice of the liability of the land to the lien

created by statute, and with notice also of the provision that

in the enforcement of that lien no notice will be given to hiraj

cannot complain of a result which he had reason to anticipate

and which he is presumed to have contemplated. Every man
must be presumed to know the public laws in existence, and

to have contracted with reference to their provisions. I am
unable to adopt the view of Mr. Justice Vredenburgh, but

am constrained to adopt that of Chief Justice Green, expressed

in liis dissenting opinion in Edwards v. Derrickson. He
there says :

" Tiiere is, in fact, no mode provided by the act

in which all the parties interested can be brought before the

court, as in a case in equity. The owner of the legal estate

is alone to be made a party, and the only question is whether,

in contemplation of the statute, it is the owner upon whose

estate the lien attaches, or the owner to whom the legal title

is subsequently transferred." Justice Vredenburgh j)laces his

construction of the statute on the principles of constitutional

law also, holding that those principles forbid that in such a

case a man's interest shall be affected, unless he shall have

been notified of the proceeding by which it is sought to aifect

it. But I see no violation of any principle of constitutional

law or of natural justice, in the provision which disregards

the claims of a mortgagee wlio is notified by statute, before he

takes his mortgage, that if he shall do so, his claim will be

disregarded and will be liable to be defeated by a sale under

a prior encumbrance, of a peculiar and specified character,

without notice to him. Our recording acts are not in viola-

tion of any constitutional principle or any principle of natural

justice, although by virtue of their provisions, a lien may be

defeated and an estate lost, merely by failure to give notice of

them to subsequent encumbrancers or grantees ignorant of

their existence. To the suggestion that the act in question

operates hardly on subsequent encumbrancers in some cases,
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the lano-uaofe of Chancellor Zabriskie in Mechanics^ Mutual

Loan Association v. Albertson, 8 C. E. Green 318, is perti-

nent :
" This act was not intended for the protection of

mortgagees or purchasers, as a part of the system of the registr}r

law, so long part of the state policy, but in utter disregard of

it, makes lands liable for debts which need not be registered

for a year after contracted, without any possibility of a pur-

chaser or mortgagee finding out with certainty, wiiether there

are such claims. The mechanics and materialmen could not

be efficiently protected without some risk to the mortgagee

and the purchaser, and the legislature, when one must suffer^

have chosen to protect the former at the expense of the

capitalist. A wiser and more just law than the mechanics

lien law can be imagined, even if its enactment could not be

procured. But it is the duty of the court to administer the

law as it exists, and to construe it as its intention is shown by

its provisions." This law has stood on the statute book for

over twenty years, and the practice under it has generally

been in accordance with the views I have expressed. In

some cases cautious practitiouei"S have, in view of the fact

'that the subject has not, in this phase of it, passed under the

examination of our courts, made the encumbrancers, judgment

creditors and mortgagees, parties, but tiiis has not been the

general practice, for the reason that the construction put on

the act by the bar, has been that the owner for whom the

buildinof was erected, alone was intended bv the word " owner'^

in the act, and that it was necessary to notify such owner

alone. As an exposition uf the meaning of the act, this prac-

tice has great significance. Very many land titles rest upon

sucli proceedings so instituted and conducted, and necessarily,

therefore, depend fur their protection against encumbrances

created after the commencement of the building, upon the con-

structicm of the act. Altliough, for more than twenty years,

the construction which I put upon the act has been acted

upon, and as a consequence, encumbrances have been defeated

without notice to the holders of them, the question has never,

as far as our books of reports show, been raised by such en-
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cumbrancers, and the legislature have not seen fit to amend

the law in this particular, or even to declare more explicitly

their intention on the point under consideration.

The conclusion at which I have arrived in regard to the

title under the lien claims, that it is paramount to all encum-

brances put on the property after the commencement of the

building, renders it unnecessary to consider the remaining

questions.

The bill will be dismissed.

Dusenbury and others vs. The Mayor and Common
Council of the City of Newark.*

1. When land owners stand by and permit street improvements to be

made by a contiactor in violation of his contract, and permit the authori-

ties to pay for such improvements, equity will not enjoin the authorities

from enforcing payment of assessments made therefor under authority of

the charter.

2. As a general rule, equity will not interfere to restrain the collection

of an assessment which is illegal or void, merely because of its illegality ;,

there must be some special circumstances attending the injury threatened

to bring the case within some recognized head of equity jurisprudence

;

otherwise, the person aggrieved will be left to his remedy at law.

3. The objection that tlie party has never had an adequate remedy at

law, cannot avail him in this case ; the reasons considered.

On order to show cause why injunction should not be

issued.

Mr. J, W. Taylor, for the complainants.

Mr. W. H. Francis, for defendants.

The Chancellor.

The complainants are owners of land on the line of Fair-

mount avenue, in the city of Newark, assessed under the pro-

* Cited in Cleveland v. Essex Public Road Board, 4 Stew. 474; Smith v»

Newark, 5 Stew. 4 ; Siedler v. Freeholders of Hudson, 10 Vr. 639.
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visions of the cliarter of that city, for a part of the expenses

of regulating that avenue and curbing and flagging the side-

walks thereof. The work was done under an ordinance of

the common council, passed in or about the month of June,

1869. The contract for it was made on or about the 17th of

September, in that year. It provided that the whole work

should be completed on or before the 1st of November next

following. It was not finished, however, according to the

statement of the bill, until late in the year 1872. The com-

plainants allege that the work and materials were not in

accordance with the stipulations of the contract in that behalf,

but were of an inferior quality, and that they from time to

time during the work, vainly remonstrated against the dis-

regard of the contract. The total cost of the work was

^33,670.24, which was paid in instalments by the city to the

contractor in full, the last payment having been made on or

al)ont the 2d of November, 1872. The complainants allege

that the asse.«sments levied on their land were made without

regard to the benefit derived from the improvement, but the

whole cost of the work was assessed upon them and the other

owners of land on the line of the avenue, in i>rop()rtion to the

numi)er of linear feet owned by them. The bill charges

fraudulent collusion between the contractor and the city

authorities in the disregard of the provisions of the contract

as to the work and materials, and prays that the city may be

enjoined from enforcing payment of the assessments against

the complainants' property, by sale of the j)roperty under the

provisions of the charter, until the cost of the improvement

shall have been reduced by proper deductions to correspond

with the inferior quality of materials and workmanship, and

until the assessments shall have been made and imposed with

respect and in proportion to the ascertained benefits. On the

filing of the bill, an order to show cause why an injunction

should not be issued according to the prayer of the bill was

made, with an interim injunction. This case is similar in its

f\icts to the cases of Bond v. Mayor, S:c., of Netmrk, 4 C. E.

Green 376, and Liebstien v. Mayor, d'C, of Newark, 9 C. E.
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Green 200, and on the principle of those cases, the order ta

show cause must be disharged. The complainants' applica-

tion to this court for relief, was not made until nearly a year

and a half after the last payment was made upon the contract.

For the reasons on which the decision of those causes was

based, the complainants cannot successfully invoke the aid of

this court in respect either to the negligence or fraud of the

contractor or the city authorities in the performance of the

work. The complainants, however, insist that if they are not

entitled to relief on those grounds, they are entitled to it on

the ground that the assessments made upon their lands have

been made on a principle not only unjust, but in contraven-

tion of their constitutional rights, and which has been con-

demned by the Court of Errors and Appeals in its recent

decision in The State, Agens and others, pros., v. The Mayory

&c., of Newark* But the complainants had an adequate

remedy at law by certiorari, of which they might have availed-

themselves. This court, therefore, will not interfere to prevent

the city from enforcing payment of the assessments. As a

general rule, equity will not interfere to restrain the collec-

tion of a tax which is illegal or void, merely because of its

illegality, but there must be Some special circumstances attend-

ing the injury threatened, to bring the case within some

recognized head of equity jurisprudence; otherwise the person

aggrieved will be left to his remedy at law. High on Injunc-

tions, § 354. This rule, with its exceptions, was recognized

in Morris Canal and Banking Company v. Jersey City, 1

Beas. 252, and iu Liebstein v. Mayor, &c., of Newark. But,

it is insisted that in this case the complainants have never

had an adequate remedy at law, for during the whole period

within which they might have brought a certiorari, the decis-

ions of the Supreme Court on the constitutional question

involved in this case stood adverse to their claim, so that

recourse to that tribunal would have been unavailing,

whereas, by the decision in The State, Agens and others

prosecutors, v. Mayor, &e., of Newark,'f the ruling of the

Supreme Court, as it stood during the period above alluded

* 8 Vr. 415. t 6 Vr. 168.
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to, was not sustained. Tliis suggestion cannot avail the com-

plainants, for in the first place, 7wn co7istat, that the Supreme

Court would not have granted the complainants the relief to

which, according to the last mentioned case, they were entitled.

In the next place, the remedy at law included recourse to the

court of final resort ; and lastly, and principally, the question

whether the complainants had an adequate remedy at law,

depends on the question, whether in that forum, appropriate

relief might have been administered, had the complainants

appeared to have been entitled to it.

The order to show cause will be discharged and the bill

dismissed, with costs.

Lewis vs. The City of Elizabeth, and Aitkin,

Comptroller.*

1. Under an injunction bill against city autliorities to restrain a sale of

complainant's land to pay an alleged fraudulent and void assessment for

street improvements, an order for proof was entered by default. Order

set aside on the ground of surprise.

2. A municipal corporation has a much stronger claim for relief against

the consequence of delay and negligence of the officer upon whom the

charge of its litigation is devolved, than an individual acting for himself

in his own interest, would liave against the consequences of the neglect of

bis solicitor or counsel.

3. A party aggrieved by an illegal assessment has his remedy at law,

and when that is adequate and ample, equity will not interfere.

4. In this case no fraud is sliown, except by vague and inconsequential

statement, and if there was, the complainant is bound by his laches. The
improvements for whicli the assessment was made, were all paid for long

before the bill was filed.

5. No irreparable injury will be done by enforcing the payment of the

assessment.

On motion to set aside order for proofs, and to dismiss the

bill.

* Cited in Cleveland v. Essex Public Boad Board, 4 Stew. 474 ; Smith v.

Cily of Newark, 5 Stew. 4.
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Mi\ B. E. Chetwood, for the motion.

Mr. W. J. Magie, contra.

The Chancellor.

On the 15th of January, 1873, the complainant filed his

bill, stating that on the 26th of July, 1870, he was the owner

of part, and at the time of filing the bill, the owner of the

whole, of a lot of land in Elizabeth, lying on Reid street ; that

on that property there had been assessed $7307.06, by an

assessment, ratified October 16th, 1871, for grading and pav-

ing that street from Magnolia street to Elizabeth avenue, and

curbing and flagging the sidewalks ; that on the 26th of July,

1870, the city made a contract for the work with the Nichol-

son Pavement Company of New York ; that the contract was

not only for furnishing and laying the pavement, (which was

to be a wooden one and was the subject of a patent right,)

but also, for the rest of the work, the grading, curbing and

flagging; that the work was all included in one ordinance,

and that proposals were called for by the city for the entire

work in one bid ; that by this action, those who might have

bid for the grading, curbing and flagging, or some or one of

them, were prohibited from so doing, and the above men-

tioned company, who controlled the right to lay the pavement,

were necessarily the only bidders for the entire work, and

that this was contrary to the one hundred and twenty-third

section of the city charter, which provides that all contracts

for doing work or furnishing materials for any improvement

under the charter, exceeding in amount $100, shall be adver-

tised for three weeks in a newspaper published or circulating

in the city, and shall, at all times, be given to the lowest

bidder, he or they giving ample and satisfactory security for

doing the work. The bill further states that it had recently,

before the filing of the bill, come to the knowledge of the

complainant, that the amounts charged for the work were

very much in excess of a fair price, and that the company

immediately sub- contracted the job to other parties for from
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13000 to $4000 less than the price the city had agreed to

pay. It also alleges that the above mentioned assessment

had been put on the complainant's property in respect of that

work, and that by reason of the facts above stated, the assess-

ment is rendered void, but yet is an apparent lien on the

complainant's premises. The bill further states that tiie

comptroller of the city threatened to sell the complainant's

land, under the charter, for payment of the assessment, the

sale to take place on the 15th of January, 1873. The com-

plainant, by the bill, insists that the assessment was fraudu-

lent and void and ought not to be maintained as against him

or his property, and that it constitutes no valid lien on the

latter, and he alleges that if the sale be allowed to take place,

it will create an apparent lien and a cloud on his title, and

diminish the salable value of the property. The bill prays

an injunction merely. The injunction was refused by the late

Chancellor, but an order to show cause with a temporary stay

of proceedings was granted by him. An order for proofs

was entered by default in July, 1873, but no subsequent steps

were taken in the cause until the motion now under consider-

ation. The defendants allege that the omission on their part

to take any action in the cause, was attributable to the negli-

gence of the counsel of the city, the law officer who was

charged with the defence of the suit, and that the order for

proofs is a surprise to them. That order ought to be set

aside, on the ground of surprise. The negligence of the

officer, upon whom the charge of its litigation is devolved by

a municipal corporation, furnishes a much stronger claim to

relief, on such an application as this, than the neglect of

counsel would in the case of an individual acting for himself

in his own interest.

The merits of the case as presented by the bill, were very

fully discussed by the counsel of the parties on the argument,

and under the circumstances, I deem it proper to consider and

dispose of the application for dismissal, made by the defend-

ant's counsel.

The complainant, if he felt aggrieved by the ordinance and
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proceedings brought in question in this suit, had a remedy

at law by certiorari, which would have been adequate and

ample for his relief, against any illegality or material irregu-

larity or informality in them. He does not appear to have

availed himself of that remedy, nor does he even oifer any

reason or excuse for not having done so. Again, his applica-

tion to this court has been marked by delay, which he does

not attempt to account for. The assessment was ratified on

the 16th of October, 1871, yet he took no action in this court

until the 15th of January, 1873, more than a year afterwards,

and nearly three years after the passage of the ordinance under

which the contract was made and the work done. The bill

does not question the right of the city to pass the ordinance

or to make the contract, but alleges that the ordinance, in con-

travention of a provision of the charter intended to secure

competition for such work, combined the curbing, grading

and flagging with the paving, and so prevented competition.

This objection was patent on the face of the ordinance, and

the complainant might have availed himself of it at law, as a

.

ground for setting aside the ordinance. Nor, beyond the

mere charge, is there any fraud set up in the bill. There is,

indeed, nothing Avhich looks in that direction, unless it be the

statement that it had recently come to the complainant's

knowledge that the amounts charged for the work were very

much in excess of a fair price, and that the company imme-

diately after they obtained the contract, sublet the job at a

profit of from $3000 to $4000. This vague and inconsequen-

tial statement, is by no means sufficient to induce this court

to hold the case. Besides, for relief on any such grounds, it

was the duty of the complainant to be diligent in his applica-

tion here. Boyid v. Mayor, &c., of Newark, 4 C. E. Green

376 ; Liebstein v. Mayor, &c., of Newark, 9 C. E. Green 200.

It does not appear by the bill when the work was, by the

terms of the contract, to be finished, but it was, undoubtedly,

not only completed but paid for, long before the bill was filed,

for the assessment was ratified in October, 1871. The bill

does not put the claim for relief distinctly on the ground of

Vol. X. T
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fraud, I)ut alleges that by reason of the facts set forth, (all of

which are above referred to,) the ordinance is void, and that

though the assessment is no actual lien, it is an apparent one,

and, therefore, a cloud on the complainant's title. The objec-

tion to the ordinance and proceedings, is an objection to their

legality, and is apparent on their face. There is no allegation

of irreparable injury to be inflictetl by enforcing the payment

of the assessment, nor would any in fact be done. There is

no ground for the interference of this court. Morris Canal

and Banking Company v. Jersey City, 1 Beas. 252 ; Liebstein

V. Mayor, d'c, of Newark, supra.

The order to siiow cause will be discharged, and the bill

dismissed, but without costs.

Dinsmore va. Westcott and others.*

1. A mistake in anteJaiini; a subpoena, when in fact it was not issued

before the filing of the bill, may be corrected.

2. A defect in the affidavit of mailing a copy of the notice to an absent

defendant, in not showing that tlie place to which it was directed was the

defendant's post office address, may be remedied by supplying the proof

by way of amendment.

3. A party claiming an interest in premises against which a foreclosure

has been commenced, under a deed not recorded at the filing of the bill,

is bound by the proceedings in the suit, so far as the properly is concerned^

as if he had been made a party to the suit. His not being a party to the

suit, does not affect the title of the purchaser at the sale.

On petition to be relieved from bid at sheriff's sale under

foreclosure of mortgage.

Mr. R. Wayne Parker, for petitioner.

Mr. A. Dutcher, contra.

Cited in Leonard v. New York Bay Co., 1 Steic. 194 ; Caxoley r. Leonard,

Id. 470.
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The Chancellor.

The petitioner purchased the mortgaged premises at the

sheriff's sale under the execution in this cause. He now ap-

plies to be relieved from his bid, on the ground that the pro-

ceedings are irregular, informal, and insufficient to bar the

equity of redemption of the owner of the premises. The

grounds of objection, more particularly stated, are, that the

subpoena ad respondendum appears, by its teste, to have been

issued before the bill was filed ; that the proceedings as

against Abram H. Schenek, as an absent defendant, do not

show that the directions of the rule of court in that behalf

have been followed, inasmuch as the affidavit on file does not

show that the residence and address therein mentioned were

the true residence and post office address of Schenek; and

that it appears that long before the bill was filed, Schenek,

who was made a defendant as owner of the equity of re-

<iemption, conveyed the mortgaged premises in fee simple to

Anthony AV. Dimock, who, also before the bill was filed,

conveyed them in fee to Stephen Sweet, who, it is alleged by

the petition, previously to the last mentioned conveyance,

had been tenant of the property. The petitioner's counsel

insists that this tenancy of Sweet, was such notice of Sweet's

title to or interest in the lands, as rendered it necessary for

the complainant to make him a party to the suit.

As to the first objection : The solicitor of the complain-

ant swears that the subpoena was, in fact, issued on the 6th

of May, the day on which the bill was filed, and not on the

5th, and that if it bears date on the latter day it is a mere

clerical error. The subpcena then was not, in fact, issued

before the filing of the bill. The mistake in the date may
be corrected.

As to the second : The order for publication directs in the

usual way, that notice of it shall, within twenty days from

the date of the order, be served on the defendants personally,

or by leaving the same at their residence, with a person of

the family, or that, in default of such service, the notice be

published, within the twenty days, in a designated news-
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paper, and that a copy of the notice be also mailed within

the same time to the absent defendants, directed to their post

ofiBce address if tlie same could be ascertained. The notice

was duly published, and it appears by the affidavit on file,,

that a copy of it was sent, within the prescribed time, in an

envelope pre-j)aid, by mail, addressed to Schenck at the city

of New York. The defect in the affidavit is that it does not

show that that was Schenck's post office address. If it was^

the proof may be supplied by way of amendment. Rogers v.

Rogers, 3 C. E. Green 445.

As to the third objection: The act "relating to the Court

of Chancery," approved March 17th, 1870, {Pamph. LawSy.

1870, J). 40,*) provides, that in any suit for the foreclosure of

a mortgage upon, or which may relate to, real or personal prop-

erty in this state, all persons claiming an interest in, or an

encumbrance or lien upon such property, by or through any

conveyance, mortgage, or assignment, lien, or any instrument

which, by any provision of law, could be recorded, regis-

tered, entered, or filed in any public office in this state, and

which shall not be so recorded, registered, entered, or filed,

at the filing of the bill in such suit, shall be bound by the

proceedings in such suit, so far as said property is concerned,

in the same manner as if he had been made a party to and

appeared in such suit and the decree therein made against

him as one of the defendants therein. It further provides, that

such person may, on causing his conveyance, mortgage, assign-

ment, lien claim, or other instrument, to be recorded, regis-

tered, entered, or filed, as provided by law, cause himself to

be made a party to the suit, by application on petition.

When the bill in this cause w;is filed, Schenck appeared,

by the records of the county in which the premises are situa-

ted, to be the owner of the equity of redemption. It appears

that by deed dated and acknowledged August 31st, 1871^

Schenck conveyed the property in fee simple to Anthony W.
Dimock, who appears to have conveyed it in fee simple to

Stephen Sweet, by deed dated May 1st, 1873, but not ac-

knowledged until the 9th of that month. Neither of these

*i2€r.jo. 118, ^8.
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deeds was recorded until the 22d of January, 1874—four

months after the final decree was entered in the cause, when

they were both recorded. Sweet, not having caused his deed

to be recorded, is, by the provisions of the act above quoted,

bound by the j)roceedings so far as the property is concerned,

in the same manner as if he had been made a party to the

suit and the decree therein made against him as one of the

defendants.

The petition states that previously to the date of that deed

he had been tenant of the property, and that the " petitioner

is advised, that by the tenancy of Sweet such notice of his

title may have been given to all the world, that Dimock or

Sweet should have been made party to the bill as owner."

The petition is not evidence of the facts stated therein. Car-

penter V. Muchmore, 2 3Ig Carter 123. If it were, it merely,

states that Sweet had been tenant of the property previously

to the conveyance to him. When he was tenant, or when
his tenancy expired, does not appear. The petition nowhere

alleges that he was in possession of the premises when the

bill was filed. His tenancy, if any there was, had tiien

ceased, for he was then, according to the petition, the owner

of the property in fee. The deed to iiim is dated May 1st,

1873, and it is presumed to have been delivered at its date.

The complainant's solicitor swears that he had no knowl-

edge of any person being the owner, or in possesssion of, or

having any interest in the premises, except Schenck, until

long after the commencement of the suit, and in August,

1873, when Sweet called on him and requested delay in the

proceedings, stating that he had purchased the premises and

wanted time in which to raise the money to pay off the mort-

gage
; that he asked Sweet why he did not put his deed on

record, if he had one, and he could make no satisfactory an-

swer, and the solicitor then told him that his keeping his

deed off record was a suspicious circumstance, and that he,

the solicitor, was not inclined to grant him any indulgence,

as he did not appear to have any rights in the premises.

This was before the master's report in the cause was filed.
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Yet Sweet made no application to be admitted a defendant.

He is bound by the decree. This matter will stand over to

give the complainant an opportunity to make the amendments

above allowed, and when they shall have been made the peti-

tion will be dismissed, but without costs.

MiDDLETON VS. TiiE New Jersey West Line E,A1L-

ROAD Company.

1. A receiver under tlie supplement of March 17th, 1870, to the act to

prevent frauds by incorporated companies, directed to sell the property,

part free from encumbrances, and part subject thereto, and the order and

manner of sale specifically directed.

2. Question of constitutionality of that act not passed upon.

On ajiplication for order directing the receiver to sell the

property of the company free from the encumbrance of the

mortgjiges and other liens on the same.

Mr. Joseph Coult, for the receiver.

3fr. Vanatta, Mr. McCarter, and Mr. Williamson, for the

holders of bonds secureil by mortgage on the railroad.

Mr. J. F. McGee and 3fr. Cortlandt Parker, for the

trustees under that mortgage.

Mr. Gilclirist, Attorney-Greneral, for the trustees for the

support of public schools.

The Chancellor.

This is an application made under the supplement of

March 17th, 1870, {Pamph. L., 1870, p. 5o,) to the act to pre-

vent frauds by incorporated companies, for an order directing
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the receiver to sell the property and the chartered rights,

privileges, and franchises of the New Jersey West Line Rail-

road Company, free from all liens and encumbrances thereon.

By the supplement above referred to, power is given to the

Chancellor to appoint, on application of any creditor, mort-

gagee, or stockholder of any railroad, canal, or turnpike com-
pany, incorporated under the laws of this state, which has

become insolvent or failed, for ninety days after the same has

become due, to pay the interest or principal of any mortgage

on its property and franchises, a receiver or receivers, or trus-

tees, who is or are to have and exercise all the powers and

authority which it is lawful for receivers or trustees to exer-

cise under the original act. And the supplement provides, that

it sliall be lawful for the receivers or trustees to sell or lease

the canal, railroad, or turnpike belonging to the comj)any,

together with all the chartered rights, privileges and fran-

chises of the company, and that the purchaser or purchasers,

lessee or lessees, of such work, chartered rights, privileges,

and franchises, shall thereafter hold, use and enjoy the same
during the whole of the residue of the term limited in the

charter of the company, or during the term in tiie lease

specified, in as full and ample a manner as the stockholders of

such company could or might have enjoyed the same, subject,

however, to all the restrictions, limitations, and conditions

contained in tiie charter; and upon filing in the office of the

secretary of state, within six months after such sale or lease,

a certificate that they accept the charter of the company
whose property has been sold or leased, under some corporate

name different from that of the company, the purchasers or

lessees shall become a corporation under the name so speci-

fied, with all the powers, rights, privileges, and franchises of

the former company. The supplement further provides, that

the lessees, or purchasers-, or corporation so formed, shall hold

and enjoy the jiroporty and chartered rights, privileges, and

franchises, free and cleaij|^ all debts, claims, and demands of

creditors, mortgagees, o'^^ock holders, who are to look only

to the fund arising froin duch lease or sale ; and the money
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SO collected is to be paid iuto this court. It further provides,

that where the pro])erty is subject to a mortgage, the Chan-

cellor may, with the consent of the plaintiff, or without such

consent if the principal is not due, direct a sale or lease to

be made, subject to the mortgage.

The receiver ap|)ointed by this court for the creditors and

stock holders of the New Jersey West Line Railroad Com-

})any, a corporation under the laws of this state, applies for

an urder authorizing him to "ell the property and chartered

rights, privileges, and franchises of the company, free from

all debts, claims, and demands of creditors, mortgagees, or

stockholders. The property is the railroad and land pur-

chased for its construction, and the goods and chattels used

on the railroad. It is subject to two mortgages, one only on

certain land under water at Jei^sey City, for $80,000, and in-

terest, held by the trustees for the support of public schools^

and tilt' other, claimed by the mortgagees (who are trustees

for bondholders,) thereunder, to be upon all the property,

cliartend rights, })rivileges, and franchises of the company,

but admitted to be subsequent to the first mentioned mort-

The mortgagees under the mortgage on the land under

water, object to the sale of the property clear of their mort-

gage, on the ground that they are unable to protect their in-

terest thereunder, and insist that if the sale be ordered, it

should be subject to their mortgage. The mortgagees under

the other mortgage object to the sale, on the ground that it

would deprive them of part of their remedy for the security

and collection of their debt, and that the supplement is in

contravention of the provision of the Constitution of this

state, which j)rohibits the legislature from passing any law

depriving a }>arty of any remedy for^^uforcing a contract

which existetl wiien the contract was made. They insist also,

that the sale, if ordered, wouhl nof be lawfully or equitably

ordered to be made subject to the mortgage on the land

under water, but clear of theirs. It is obviously of very

great importance to the parties in interest, that a final deter-
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mination of the questions raised on this application he had at

the earliest practicable moment, and before sale of the prop-

erty. The constitutional question was passed upon in this

-court, in Potts v. N. J. Arms and Ordnance Co., 2 C. E.

Green 395, in reference to the supplement of March 13th,

1866, {Nix. Dig. 409, § 24,*) to the act to prevent frauds by

incorporated companies. That supplement provides that

where the property of an insolvent corporation, in the hands

of a receiver or trustees appointed under the original act, is

encumbered with mortgages or other liens, the legality of

which is brought in question, and the property is of a char-

acter materially to deteriorate in value pending the litigation

thereupon, the Court of Chancery may order the receiver or

trustees to sell the same, clear of encumbrances, at public or

private sale, for the best price that can be obtained, bringing

the money into the Court of Chancery, there to remain, sub-

ject to the same liens and equities of all parties in interest as

was the property before it was sold, and to be disposed of as

the said court, by its decree, shall order and direct. The con-

stitutionality of that act was there maintained. The subject

was considered also in the Supreme Court, in Rader v. South-

easterly Road District, &g., 7 Vroom 273. See also Martin v.

Somerville Co., 3 Wall. Jr. 206. Whichever way, however,

the decision of this court may be, an appeal will be taken by

the one side or the other. In order, therefore, to prevent

any delay, and to advance the matter towards its final defer-:

mination, and that it may, if opportunity be afforded, be

heard at the next term of the Court of Errors and Appeals,

I deem it proper to make at once, without an expression of

opinion, an order pro forma, in the premises, from which an

appeal may be taken.

There will be an order that the receiver sell at public auc-

tion, all the property, rights, privileges and franchises of the

company, in the following manner :

First. In one ])arce], all the corporate rights, privileges

and franchises of the company, with its railroad track, right

of way, rolling stock and all the property of every kind be-

*Rev. p. 192, I 84.
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longing to the company, included in and covered by the

mortgage given by the company to Benjamin G. Clark and

Theodore F. Randolph, trustees, including in the parcel the

franchise or right of the company to extend its railroad from

Newark to a point in Hudson county; which property, rights,

privileges and franchises shall be sold absolutely freed and

cleared of and from all liens and encumbrances of every kind

and description whatsoever.

Second. Separately and in one parcel, that portion of the

property owned by the company known as the water fronts

situate at Coramunipaw bay, subject to the mortgage held by

the trustees for the support of public schools, and to all other

liens and encumbrances now on the same.

Third. In such parcels as he may deem most advantageous,

the other property held in trust for the company, which is to be

sold subject to all the legal and equitable liens thereon if any.

Fourth. All the personal property of the company not cov-

ered by the mortgage of Messrs. Clark and Randolph, trustees,

in such parcels as he may deem most advantageous; the

property to be sold free and clear of all liens and encum-

brances.*

Prince vs. Prince,

A variance in the probata, of time, place and person, from the allegata,

is fatal to a decree for divorce on tlie ground of adultery.

On petition for divorce.

The Chancellor.

The decree for divorce from the bond of matrimony prayed

for in this cause, must be denied. There is no agreement be-

tween the allegata and the probata. The petition alleges

acts of adultery committed by the defendant on two occasions

in the city of New Brunswick ; one, on or about the 1st of

*Decree reversed, 11 C. E. Gr. 543.
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December, 1873, with a man whose name and aliases are

given, and the others on or about the night of the 17th of

January, 1874, at a fire engine house, with divers others per-

sons, whose names are unknown to the petitioner. The proof

is of adultery with a man, whose name is unknown to the

witness, at the county jail in New Brunswick, in March, 1874,

and of the same crime with a man, whose name is unknown
to the witness, in January or February, 1874, in the court

house yard, in that city. There is no proof whatever to sus-

tain the charges made in the petition.

Johnston and Johnston vs. Corey.

1. It is the established rule of this court, that an injunction will not be
dissolved for new matter in avoidance alleged in the answer, not responsive
to the bill.

2. When the defendant in an injunction bill to restrain his proceedings

to collect a judgment recovered against the complainants, has not answered
a charge of insolvency, and a dissolution of the injunction might leave the

complainants remediless in the premises, and compel them to bear burdens
from which, in equity, they should be relieved, the injunction will be re-

tained until the hearing.

On motion to dissolve injunction, on bill and answer and
affidavits.

Ml'. Jacob Vanatta, for the motion.

Mr. H. C. Pitney, contra.

The Chancellor.

The defendant moves to dissolve the injunction, on bill and
answer. The complainant, Robert S. Johnston, and the de-

fendant were co-partners together under the firm name of

Johnston & Corey, from May, 1872, to April 1st, 1873, when
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the co-partnersliip was dissolved by mutual consent. The

business of the firm was keeping a boarding-house and selling

goods in a building erected by them for the purpose, on the

Asylum grounds, near Morristown. Johnston was a con-

tractor for work on the Asylum buildings, then and still in

the course of construction, and employed a large number of

workmen there, accordingly. To provide board and lodging

for these men and derive the profit therefrom, were the prin-

cipal objeefs of the co-partnershi[). The building was of

wood, of considerable dimensions, but of rude construction,

both externally and internally. The co-partners furnished it

only with such furniture as was absolutely necessary for the

business. The store for the sale of merchandise was in part

of the building. The firm stocked it, and the business of the

sale of merchandise was carried on there during the con-

tinuance of the co-partnership. At the dissolution of the

firm, Corey, by agreement between him and Johnston, con-

tinued to occupy the premises and use the furniture on his

own account, for the same purposes for which they had been

used by the firm. At the time of the dissolution, April 1st,

1873, Johnston associated with him as partner in his contract,

the other complainant, William Johnston, Jr. It was part

of their agreement, as they allege, that the liability of the

former, in respect to the debts of Johnston & Corey, should

be eqnallv shared by them, and that William Johnston, Jr.,

should be entitled to one-half of Robert S. Johnston's share

of the profits of the business of the firm of Johnston & Corey.

To this arrangement, they say, Corey consented. From the

time of the dissolution to about the 10th of May, following,

Corey continued to keep the boarding-house and store. From

the last mentioned date to about the 1st of June, following,

he did not give the business his personal attention, owing, as

he alleges, to his illness. On or about the last mentioned

day, the complainants took possession of the building and

proceeded to carry on the business of the boarding-house and

store there, on their own account. Corey says they took pos-

session of a very considerable amount of goods belonging to



OCTOBER TERM, 1874. SIS

Johnston v. Corey.

him, which were then in the store, and disposed of them for

their own account. From the dissohition, and as it appears

up to the 1st of May, following, Corey boarded one liundred

and eighteen of the workmen of the complainants, for which

he was entitled to receive from the latter, by reason of their

assumption of the debt, $951.69, and during the same period

he sold to workmen of the complainants, goods out of the

store to the amount of $340.77, for which, by like assump-

tion, the complainants were liable to him. On the 5th of

June, 1873, he commenced a suit against the complainants to

recover these amounts, with interest, in the Circuit Court of

Morris county, and on the 19th of August, following, re-

covered judgment against them by default, for the sums so

claimed, with interest from the 10th of May next preceding,

and costs of suit. On the same day, an execution was issued

on the judgment, and levied on the property of the complain-

ants. They then filed their bill to enjoin him from enforc-

ing payment of the judgment, on the ground that the arrange-

ment by which he was permitted to occupy the building and

use the furniture on his own account, after the dissolution,

was based on his agreement with the complainants, to pay off,

by means of the board of the workmen and the sales of goods

to them, his share of the debts of Johnston & Corey ; the

money to become due to him on which accounts, from their

workmen, the complainants were to retain, as far as necessary

for the purpose, to be applied to so much of the outstanding

indebtedness of the firm of Johnston & Corey as he was bound

to pay. This indebtedness, they allege, is considerable, and

they also allege that they have been unable, by reason of his

keeping exclusive possession of the books and papers of the

concern, to ascertain its amount. They charge upon him

fraudulent dealing, among other things, in appropriating to

his own use the property of the firm, without accounting

therefijr, and in creating debts in the name and on the credit

of the firm, on his own account. They allege that he is en-

tirely insolvent, and that, although since the dissolution he

promised to indemnify the complainants against his share of



314 CASES IX CHANCERY.

Johnston v. Corey.

the indebtedness of the firm, by giving theni security there-

for, he lias broken his promise and refuses to furnish the

security. On the filing of the bill an injunction was issued,

on terms of giving the bond required by statute in such cases.

The defendant has ans\vere<l, denying the fraud charged upon

him. He denies that lie has either refused to account with

the complainants or to permit them to examine the books, but

alleges that on the other hand, he has been desirous of coming

to an account of the partnership affairs, and has so informed

them, and says, that they have been denied no access to or op-

portunity of examining the books. He states that at the

<lissolution, the assets of the concern amounted to §4871.75,

and the debts to $3143.82, and that since then he has col-

lected of the debts due to the firm, 8171.68, and paid of the

firm's debts, §285.03. He further states that at the filing of

the answer, the as.sets amounted to §4710.07, and the whole

unpaid indebtedness to §2858 79, leaving a surplus of

§1 851.28, from which is to be deducted the amount of §133.35,

for debts pai«l by iiim since the dissolution, over and above

his receipt"*, and a clear balance will Ix? left of !^1737.93, ap-

plicable to the payment of the capital put into the concern.

In tiiis exhibit of the affairs of the firm, he puts down the

building at §2337.22, and the furniture at §864.32, and the

debts due to the concern are stated to be §287.06. For these

debts he alleges Robert S. Johnston is liable by reason of his

assumption thereof, they being due, as he states, from John-

ston's workmen, from whose wages Johnston was, by agree-

ment between him and Corey, to have retained the amcunt.

Whether the assets of the firm are sufficient, according to

Corey's statement in the answer, for the payment of their

debts, depends on whether the valuation of the building and

furniture is just, and on the collectibility of the debts just re-

ferred to due to the firm. The building: and furniture are

set down at what Corey says is their cost. On the dissolution

of the firm they would probably have been disposed of by

sale, but for the arrangement by which he was to be permitted

to use them. It is not at all probable that on such sale, the
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firm could have realized cost for the building or furniture.

The loss on them would probably have been very great. The

building is merely a rude temporary structure, erected for a

special purpose, on land owned by the state, and the use to

which the furniture had been subjected, would probably have

rendered it of no considerable value. The defendant, how-

ever, seeks to justify these v^aluations, by the fact that, as he

alleges, he was unjustly dispossessed of the property by the

complainants, who took it to their own exclusive use, not

only without his consent, but against his will and in utter

disregard and violation of his rights. These valuations,

therefore, are dependent on the facts alleged in support of

them, which appear for the first time in the cause, in the

answer. The valuations together amount to $3201.54. This

new matter is met by affidavits on the part of the complain-

ants, one of which, made by a person very competent to value

the property, fixes the original cost of the building at about

$1400, and its value, if taken down and removed, at not over

$250. By these affidavits it appears that the furniture had

been greatly depreciated in value by use, at the dissolution,

and would then have brought at a sale but a very inconsid-

erable sum. The facts themselves by which the defendant

seeks to justify his valuations, are denied by these affidavits.

It is enough to say that those facts are new matter. So, also,

of the defendant's statement in regard to the liability of

Robert S. Johnston for the payment of the debts due to the

concern, M'hich the defendant says amount to $278.06, and

all of which he sets down as collectible, because of the al-

leged liability of Robert S. Johnston to pay them. It 's

the established rule of this court, that an injunction will not

be dissolved for new matter in avoidance alleged in the

answer, not responsive to the bill. West Jersey Railroad

Company v. Thomas, 6 C. E. Green 205, and cases there

cited.

The defendant has not answered the charge of insolvency

made against him in the bill. The case is an appropriate one

for exercising the restraining power of the court. High on
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Injunctions, § 829 ; KeiT on Injunctions 169 ; Gold v. Can-

ham, 1 Ch. Ca. 311. To dissolve the injunction and permit

the defendant to proceed to collect the judgment he has

recovered, might be to leave tlie complainants practically

remediless in the premises, and to compel them to bear bur-

dens, from the liability to which they should in equity, under

the circumstances, be relieved. Corey, on the other hand, in

addition to the lien of his judgment and execution, has the

security which by law is required to be given, on application

of a defendant to this court to stay proceedings at law in a

personal action after verdict or judgment.

The injunction should be retained until the hearing. The
motion to dissolve is denied, with costs.

Pickert vs. Ridgefield Park Railroad Company.*

Where a railroad company had entered into a written agreement for

their right of way, with the person who was the ostensible owner, and also

tlie owner oi" record, of tlie property over which the right of way was sought,

and by virtue of a license in such agreement, entered into possession and

gradt^d their road-befl and proceeded to lay their track, an injunction to

rtstrain theui from the use of the property at the suit of the wife of such

ostensible owner, who claimed that at the time of making such agreement,

she was the real owner of the property by deed unrecorded, and that the

agreement and license were made without authority, was refused; it ap-

pearing that she wsvs cognizant of the entry of the company and of their

work upon the property, and gave them no notice of her ownership, nor

repudiated tlie agreement or license, and the company were guilty of no

negligence.

On final hearing on pleadings and proofs.

Mr. S. Tuttle, for complainant.

Jlr. 21. Knapp, for the company.

* Cited in Mercer & Som. Railway Co. v. Del. & Bound Brook B. R. Co.,

11 C. E. Gr. 468 ; Lanta-man v. Blairstown R. R. Co., 1 Stew. 4 ; Coe v. N. J.

Jlidland Railwaij Co., 3 Steic. 23.
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The Chancellor.

The bill in this case was filed to restrain the company from

entering upon, taking or using, without the complainant's

consent, a piece of land of the width of one hundred feet, and

of the length of about twelve hundred feet, part of a farm

of which the complainant claims to be the owner; and from

proceeding further in the construction of their railroad over

it, and from laying their rails upon it and running their loco-

motives or cars over or upon it. It appears that when the

bill was filed, the company were in possession of the land in

question, and were occupying it for the purpose of their rail-

road, of which it was part ; that they had made an excavation

in it of the width of seventy-five feet and of the depth of

about nineteen feet, for its entire length, and were about to

lay their rails upon it for their railroad. The whole of the

railroad in this state was then graded, part of the track laid,

and the road ready for laying the track on the part of it on

which the track had not yet been laid. It appears also, that

the company had so been in possession and had occupied the

land for about a year before the filing of the bill. They had

entered into possession under an agreement under seal, made

on the 14th of February, 1872, between them and Rozel F.

Pickert, the complainant's husband, by which, in considera-

tion of one dollar to him paid by the defendants, and in

further consideration of the benefits to him of the location of

u railway thereon, he covenanted and agreed with them that

he would grant, convey and release to them, by a good and

sufficient warranty deed, upon l)eing paid therefor the con-

sideration thereinafter mentioned, the strip of land in question;

the railroad to be built where it was then located, and the

consideration to be paid to be determined by arbitration, and

in case of failure of the arbitrators to agree, by umpirage.

The agreement further provided that the company might
" enter on the land and commence the work of construction

before the formal conveyance " might " be executed, they doing

no unnecessary damage," The complainant alleges that when

this agreement was made she was the owner of the land, and

Vol. X. u
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she insists that it is not binding on her; that she did not

authorize her husband to make it, and that she did not know

of its existence until after the company had begun their work

on the land. It appears that the price of the land was never

fixed; that in August, 1872, some months after the com-

pany had begun work on the land, the parties to the agree-

ment each chose an arbitrator to fix the price ; that these two,

being unable to agree upon it and failing to agree on an

umpire, the arbitration was broken up in September or Octo-

ber following, by the refusal of the arbitrator appointed by

Pickert, to serve. The company, by their answer, express

an earnest desire to have the vahie of the land ascertained,

either in the manner provided in the argreement or in any

other pro]>er and legal mode, and- declare themselves ready

and willing to pay it wiien ascertained to the person or per-

sons entitled to it. They allege that it is no fault of theirs

that the price had not been fixed before the bill was filed, but

that it was by reason of the unwillingness of Pickert to carry

out the agreement. On the filing of the bill, an order to

show cause why an injunction should not issue according to

the prayer of the bill, was granted. The order, however, was

not made absolute, and the defendants proceeded to lay their

track over the land and to use it as a part of their road, of the

main line of which it is j^art.

That the company, in good faith, entered into the occu-

pancy of the premises in qutstion, there is no room to doubt,

and it seems equally clear that in treating for the land, they

presumed, and had good reason to presume, that the complain-

ant's husband was the owner of the property. The negotia-

tions were all conducted by him. He, indeed, testifies that

he apprised the agent of the (•onij)any from the beginning of

the negotiations, that his wife was the owner, but the agent

swears that neither the complainant nor her husband gave

him any intimation that the former owned the property,

until after August, 1872, and then the grading of the whole

road was almost all done. The witnesses, Bartholomew

Pickert and Henry C. Cooke, are evidently mistaken as to
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the time when the conversations, as to which they testify,

took place. The time they fix is a year too early. The con-

versations probably took place after the arbitration was

broken up. Henry S. Downs, the arbitrator chosen by Mr.

Pickert, had not, up to the time when he declined to serve

further, which was in the Fall of 1872, heard that Mrs. Pick-

ert had an interest in the property. Besides, the agreement

itself, in all respects, treats the property as Mr. Pickert's.

There is nothing: whatever in it to indicate tliat he was not

the sole and absolute owner of the land, but on the other

hand, it deals with the premises as being in all respects his

sole and absolute property. And again, it appeared by the

records of Bergen county, in which the land is, from the be-

ginning of the negotiations down to August, 1872, that Mr.

Pickert had the title to the land. The deed from Pickert to

Anna Downing, ^nd the deed from the latter to Mrs. Pickert,

these being the conveyances by which Pickert transferred the

property to his wife, were neither of them recorded until the

9th d;iy of June, 1873—more than three months after the

bill in this cause was tiled. The agent of the company testi-

fies that he was at Pickert's house in Harrington township,

(the premises in question,) both before and after the signing

of the agreement ; that he saw Mrs. Pickert on one of those

occasions, and that he and she and her husband always talked

more or less about the right of way and about the property.

He further testifies that in the early part of September, 1871,

he called at Pickert's house, in Harrington township, and

there met Mrs. Pickert ; that he asked for Pickert, and she

told him he was not at home ; that he told her he was going

to put a railway through Pickert's place, and wanted to see

him about a right of way ; that she told the witness he

would have to see Pickert, and to that end she told him

where Pickert's place of business was, in New York. Ed-

ward K. Alburtis, who was the president of the company

M-hen the agreement was made, and was still such when he

testified in this- suit, swears that he never heard from any

source that Mrs. Pickert owned the land, until the work was
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substantially done, and lie does not know of any member,

officer, or agent of the company having any intimation that

she claimed to be the owner of the property before the suit

was brought. Delos E. Culver, who was a director of the

company, and had the contract for building the wiiole road,

testifies that in the conversations with Pickert, (he had none

with Mrs. Pickert,) Pickert spoke of the land as his. Pat-

rick Relilll, who did tiie grading on the land in question,

testifi&s that in his conversations with Mr. Pickert in refer-

ence to the work, (and he talked to him more than once, and

on one occasion in the presence of Mrs. Pickert,) he " never

understood anything different than that the farm was Mr.

Pickert's," and that he always heanl Mr. Pickert speak of

the farm as his. The insufficiency of the reason given for

not recording the two deeds above mentioned, under wliich

Mrs. Pickert claims title, may well lead to the conclusion

that her title to the property was intentionally concealed.

She claims to have paid to her husband $4000 for the prop-

erty. He was a bankrupt, and had failed in business about

a year before these conveyances were made. She testifies

that the reason why the deed to her was not recorded was l)e-

cause it required so many stamps ; that after she paid for the

property she was "short" in money matters. But she was

then in business in the tea trade, in New York, and her hus-

band was with her in that business, and she will not say that

this §4000 did not go into that business. She says she does

not know what became of that money, that she does not

know positively whether it came back into the business.

Pickert testifies that he and his wife did not record the deed

because of the expense attending it in the way of stamps,

and that she and he were informed that there was an act of

Congress doing away with the necessity of stamping deeds,

and they supposed if the deeds were not recorded until that

act took effect, it would never need stamping, and that they

considered it purely a matter of economy between themselves.

Now, when it is considered that Mrs. Pickert had capital
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invested in the tea business in New York ; that lier husband

refused an offer of $38,000 for the farm of which the strip

of land in question is part ; that each deed required only

stamps to the amount of $4, and that an inspection of the

/leeds shows that the deed from Pickert to Downing was

fully stamped at its date, May 28th, 1871, and that the

other was also stamped at the same time with stamps to an

amount sufficient, according to the requirements of law, ex-

cept fifty cents, the worthlessness and insincerity of this ex-

cuse are apparent. Nor is the reason given by Pickert in

liis testimony for signing the agreement in his own name,

entitled to any consideration. To the question, " Why did

you sign the agreement in your own name?" he answered, "I
don't just remember that, but I am under the impression

that it was because I thought the proposed railroad would

never come to be a fact."

My conclusion is, that the company did believe, and had

^ood reason to believe, that the property was the property of

Pickert, and that they did not know until some time in the

Fall of 1872, and after they had almost completed the grading

of their road, that Mrs. Pickert claimed any title to it. In

their occupation of the property Mrs. Pickert acquiesced.

The attempt is made to show that she merely seemed to ac-

quiesce, and that that apparent acquiescence was due to the

coercion of her husband, but it does not so appear by her tes-

timony. She says, that when the company entered on the

land to excavate she knew the fact, and that she made no

objection then to their going on the land. She and her hus-

band lived on the property while the work was in progress.

When asked for her reason for not objecting, she does not

allege restraint, but says she talked with her husband and he

thought he could talk to the company better than she could.

Although, according to her husband's testimony, she con-

sulted counsel, both in New York and in this state, in regard

to this matter, her husband sometimes accompanying her and

she sometimes going alone; and although she consulted with

lier friends, some of whom she says were " railroad people,"
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on the subject, and although, as she testifies, she principall}--

managed the property herself ever since the title was vested

in her, yet she never made any objection whatever to the

company, to their occupancy of the land, until after they had

completed the excavation through it and had laid their rails

up to the property, and then her objection was made by

means of this suit. I see no evidence on which reliance ought

to be placed, that her acquiescence was due to any restraint.

According to her own testimony and that of her husband,

she was free not only to consult with her friends and relatives

on the subject, but with counsel of her own selection, and

her husband so far from restraining her in this respect, at-

tended her, as he admits, several times to consult her counsel.

Pickert's testin)ony, that his wife, when he told her of the

agreement, was very indignant and said she would consult

her father, and did consult other parties; that she never con-

sented to or ratilied his proceedings in tiie matter; and that

she insisted on his taking her to the company's office, and

said she would go alone if he would not go with her, to see

the authorities of the company and object to their pushing

their railroad across the farm, is further evidence that she

was under no restraint. He says, also, that she did not take

measures to stop the construction of the company's road over

her premises, because slie did not know of the agreement

until some months after it was made, and then he assured

her frequently that the company would soon be up to see

them and settle or have the matter adjusted ; that she insisted

that it should be done at once, and when she saw the men

come on to work, she consulted with her friends as to the

advisability of allowing the company to go on with the work

without first adjusting the matter.

The sole question before me is, whether this company shall,

under the circumstances, be enjoined from the use of their

road over the land in question. In the first place, the con-

plainant has an adequate remedy at law, and this court will

not interfere by injunction in such a case as this where the

complainant has an adequate legal remedy. Higbie v. Cam-
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den and Amhoy Railroad Company, 5 C. E. Green 435
;

Mollis Canal and Banking Company v. Fagin, 7 C E.

Green 430. In the next place, the company have been guilty

of no negligence, but appear to have acted with due care and

circumspection, and in good faith throughout the whole trans-

action. They are, under the circumstances, entitled to the

favorable consideration of the court. Equity has, in numer-

ous cases, declined to interpose against railroad companies

under vsimilar circumstances. In Deere v. Guest, 1 Myl. &
Cr. 516, it was held that there was no equity to restrain by

injunction tlie owners of a railroad made over the plaintiff's

land, from using the railroad after it had been completed, or

from interrupting the plaintiff's workmen in removing it and

restoring tlie land to its original state, although the possession

of the land for the purpose of constructing the railroad, might

have been obtained from a tenant of the plaintiff by means

of circumvention and fraud. In Greenhalgh v. The Man-

chester and Birminghnm Railway Company, 3 Myl. & Cr.

784, it was held that the owner of land on which a railway

company, empowered by j^arl lament, were about to enter, was

not entitled to an interlocutory injunction to restrain them

from so entering, if, by his silence and conduct, he had per-

mitted them to carry on their works upon the supposition

that they were entitled to enter on and take the land in ques-

tion. See, also, Langford v. The Brighton, d'c, Railway Co.

4 Railw. and Canal Cases 69 ; also Carson v. Coleman, 3 Stockt.

106. In Wood V. Charing Cross Raihoay Company, 33 Beav.

290, it was held that where a railway company had, bona fide,

made a mistake, without culpable negligence on their part, as

to the lands they had valued and taken possession of, and the

question between the company and the land owner was

merely one of value, equity would not, by injunction, stay the

works on the property taken, and that the court in such cases

has regard to the injury which may be done to the public.

In this case Sir John Romilly, M. R., said :
" I apprehend

the rule of the court in all these matters is this : The legisla-
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ture empowers the railway company to take the property on

paying a rensonable sura for it, but they must not take it

arbitrarily, or without giving a fair and reasonable compensa-

tion to the owner of the property, and they are bound to put

the matter in such a shape that a jury or arbitrator may be

able to form an accurate estimate of its value. If a railway

company, disregarding the provisions of the act, thinks fit to

take possession of the property, to act with a high hand and

set the owner in defiance, this court interferes and prevents

the company from taking any further step in the matter

;

but it only does so if the owner comes with reasonable dili-

gence, at the proper time, and without doing unnecessary

injury to the company. But, if a company acting bona ji'^e,

take possession of property by mistake, and it is merely a

question of value between the company and the owner, I ap-

prehend the court does not act in the sanie way, unless it is

shown that there has been culpable negligence on the part of

the company." The company in the present case are in the

daily use, for public travel, of the land in question as part of

their railway. This court refused to restrain them on the

filing of the bill, and again when the answer had come in.

There is nothing in the evidence which would justify the con-

trary action now. Tiie bill must be dismissed, and I think

that, under the circumstances, it should be with costs.

Gulick's Executors vs. Gulick and others.*

1. A bequest of $10,000 to a daughter, to be held bv testator's executors

in trust for her, the interest to be paid to her anually, and if she should

marry, and have a child or children, then after her death, the 110,000 to

go to such child or children, passes the funds to her executors, subject to

her disposition of it by will, upon her death without issue.

2. The gift of the produce of a fund, without limit as to time, passes the

fund itself.

3. Where there is a gift to children or other legatees, the shares being

given absolutely in the first instance, followed by a direction to settle the

* Cited in Mason's Ex is v. Trusted, d-c, 12 C. E. Gr.bl; Huston v.

Bead, 5 Stew. 596 ; Caspar v. Walker, 6 Stew. 39.
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shares upon trusts whioli do not exhaust the whole interest, the legatees

take their shares absolutely, subject to the qualifying trusts.

4. And where the testator provides that the portion of his daughters

siiall be held in trust by his executors or other persons appointed for the

purpose, during the life of tlie daughters, and go to their children or issue,

if any such they liave, at their decease, this is regarded as a qualification

or limitation of the estate of such daughters only as leave children or issue,

and will not affect tlie vested or transmissible cliaracter of the shares of

such daughters as die without leaving children or issue.

5. The fact of a settlement by testator in such case to the use of a daugh-

ter, free from the control of any husband she might have, is no evidence

that tlie testator intended that she should have a life estate only.

6. Where, after an estate has been settled, a trust fund remains in the

hands of the executors, separated from tlie general residue, which they

have held for a legatee during life, and on tlie decease of the legatee

several claimants for the fund appear, the costs of a suit instituted by the

executors to determine the ownership of the fund, must be borne by the

fund itself.

This cause was argued on bill and answers.

Mr. C. S. Green, for the executors of William Guliek,

deceased.

31r. A. G. Rickey and Mr. B. Gummere, for the executors

of Abby Maria Guliek, deceased.

Mr. J. Wilson, for James H. Guliek and William A.

Guliek and wife.

The Chancellor.

The bill is filed by the executors of the last will and testa-

ment of William Guliek, deceased, late of Princeton, in this

state, for the construction of a bequest of $10,000 therein in

favor of his daughter, Abby Maria. The will is dated July

13th, 1855. By it, the testator gave to his son James, $2000,

to be placed out at interest on bond and mortgage ; the bonds

and mortgages to be taken in the names of his executors, and

the interest to be paid annually to James by the executors,

for his sole and separate use, and to be in no wise liable for
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his debts, and after his death, to go to his children in equal

shares. And he gave to his executors and to the survivor

of them, the farm on which the family of his son, William A.

Gulick, then lived, together with other real estate described

in the will, in trust, nev^ertheless, that the executors and the

survivor of them, sijould receive the rents, issues, and profits

of that reid estate, and pay them to William and William's

then wife, each and every year during their lives, to their

sole and separate use, the same to be in no wise liable to the

debts of William ; and after the death of William and his

then wife, he devised the real estate so held in trust for them,

to their children, in equal shares. To his son Alexander, he

devised the farm on which the testator then lived, for life,

with remainder to Alexander's children in fee, in equal

siiares. To his daughter Abby Maria, who was unmarried,,

he bequeathed as follows :
** I give and bequeath to my

daughter, Abby Maria, the sum often thousand dollars, to be

placetl out at interest on bond and mortgage, so soon as my
estate can be collected without sacrifice; the bonds and mort-

gages to be taken in the names of my executors or the sur-

vivor of them, in trust for ray said daughter Abby Maria^

and the interest to be paid annually to her by my said execu-

tors or the survivor of them, for her sole and separate use,

and in no wise liable for the debls, or subject to the control,

of any man she may marry ; should she marry, and have a

child or children, then, after her death, I give the said ten

thousand dollars to such child or children." To his marrietl

daughter, Elizabeth H., he gave a like sum, to be placed at

interest in like manner, and on tlie like trust, except that he

provided that the bonds and mortgages should be taken in

the names of the executors other than her husband, he being

one of the executors, and after her death, the money bequeathed

to her should go to her chiKlren, in equal shares. All the

rest and residue of his estate, both real and personal, he gave,

devised, and bequeathed absolutely, to his five children above

named, in fee simple, in equal shares. He appointed his

sons, James and Alexander, and his son-in-law, Edward
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Armstrong, executors. By a codicil to the will, dated Feb-

ruary 14th, 1863, he revoked the gift to AVilliam, in the

residuary section of the will, and instead thereof, gave^

devised, and bequeathed the one equal one-fifth part of all

tlie rest and residue of his estate, botii real and personal, to

his executors in the codicil named, and the survivor of them,

but in trust, nevertheless, for the use and benefit of Sarah,

the then wife of William, during her life, and to be in no

wise subject to the debts or control of Williimi, and after her

death, it was to go to the children of her and William abso-

lutely, in equal sliares ; and, in case any of those children

should die in the lifetime of their mother, leaving issue, such

issue should take the same share as their parents, if living,

would have taken. By the codicil, he revoked the appoint-

ment of executors made in the will, and appointed the com-

plainants, Alexander Gulick and Job Olden, executors.

Abby Maria did not marry. She died on or about the

20th of May, 1873, leaving a will by which, after providing

for the payment of her debts and funeral expenses, and the

erection of a tombstone over her grave, she gave all her prop-

erty to the children of her sister Elizabeth. Her executor

claims the $10,000 mentioned in the above quoted section of

the will. On the other hand, it is claimed that it j)assed

under the will of William Gulick, deceased, to those who are

now interested in the residuum of his estate; or, if not, then

to his next of kin. The executor of Abby Maria insists that,

subject to the qualifying trust and conditional limitation, she

took the gift of $10,000, absolutely. On the other hand, it is

insisted that she took only tiie interest of it for life.

The testator gave to Abby, by the bequest under considera-

tion, $10,000, to be held by his executors or the survivor of

them, in trust for her, and the interest to be paid annually to

her by the executors or the survivor of them, for her sole and

separate use, and not to be liable for the debts, or subject to-

the control, of any husband she might have; and he further

provided that, if she should marry, and have a child or

children, then, after her death, the $10,000 were to go to
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such child or children. In its terras the bequest is absolute.

Besides, the produce of the fund is given to her without limit

as to time. That, in this case, passed the fund itself. 2

Roper on Legacies 1476, et seq. ; Adamson v. Amiitage,

19 Ves. 416; Jlanning v. Craig, 3 Green's Ch. R. 436;

Haig V. Swiney, 1 Sim. & Stu. 487 ; Billing v. Billing, 5

Sim. 232 ; Haivkins v. Haickins, 7 Sim. 1 73 ; Clarke v.

(?ou/cf, Id. 197 ; Humphrey v. Humphrey, 1 »S/m. iV. 5. 536.

The testator nowhere provides that the S10,000 shall go over

to any one, or fall into the residue of his estate, in case Abby
should not have lawful issue.

The plan of his will manifestly was to give his children

equal shares of his estate. All the rest of his children ex-

cept Abby, were married, artd had children living when the

will was made. In the case of each of the others, he gives

to the parent or parents the use or interest for life, and at

his, her, or their death, the fund or the real estate to his, her,

or their children. There is no clause of accruer in any in-

stance, and he makes no provision in regard to the fund or

]>roperty, in case neither the children nor their issue should

survive the parent to whom the interest or use for life is

given. Abby has no interest under the will in the particular

devises and bequests to her brothers and sisters and their

children. Equality, therefore, does not require that they

should have any in the bequest to her. It is clear from the

language of the bequest under consideration, that the testator

intended to give the S10,000 to Abby, settling it on her to

protect it against any husband she might have, and securing

it, in ca=e she should marry and have issue, to her child or

childien. Where there is a gift to children or other legatees,

the shares being giv^en absolutely in the first instance, fol-

lowed by a direction to settle the shares upon trusts which do

not exhaust the whole interest, the legatees take their share

absolutely, subject to the qualifying trusts. And where the

testator provides that the portion of his daughters shall be

held in tru^t by his executors or other persons appointed for

the purpose, during the life of iiis daugliters, and go to their
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children or issue, if any such they have, at their decease, this

is regarded as a qualification or limitation of the estate of

such daughters only as leave children or issue, and will not

affect the vested or transmissible character of the shares of

such daugiiters as die without leaving children or issue.

Haiokins on Wills 267 ; 2 Redfield on Wills 649 ; Jarman

on Wills 749, 784; Whittell v. Dudin, 2 Jac. & W. 279;

Hulme V. Hulme, 9 Sim. 644 ; Mayor v. Townseiid, 3 Beav.

443 ; Jackson v. Noble, 2 Keen 590 ; Alston v. Davis, 2

Head {Tenri.) 266. This principle was recognized in Wiirls^

Ex^rs v. Page, 4 C. E. Green 365. Abby having died with-

out issue, this qualification or limitation of her estate did not

affect its vested or transmissible character. Nor is the fact

of the settlement to her use, free from the control of any hus-

band she might have, evidence that the testator intended that

she should have a life estate only, Adamson w. Armitage,

Whittell V. Dudin, Jackson v. Noble, Mayer v. Townsend,

Wuiis' Ex'rs V, Page. The case of Joslin v. Hammond, 3

M. & K. 110, was relied on by counsel for the residtiary leg-

atees and next of kin of William Gulick, as authority for

holding that the testator died intestate of the $10,000 men-

tioned in the bequest under consideration. That case, how-

ever, is clearly distinguishable from this. There the testator

gave iiis whole property to his wife, on condition that she

should pay an annuity to his mother, for the life of the lat-

ter, and he directed that at the death of his wife the whole of

his property should be equally divided between those of his

children who might survive her. He provided that in case

of the re-marriage of his wife, each of his children on arriv-

ing at the age of twenty-four should be paid £400. He
left one child surviving him, and a posthumous child was

born. Both died in the lifetime of the widow, without issue.

The widow married again, and died, leaving her husband

surviving her. It was held that in the events which had

happened, the testator's property was undisposed of, and that

the next of kin, and not the second husband in right of his

wife, were entitled to it. The decision in that case was put
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upou the ground, that from the wliole context of the will it

was apparent, that it was the intention of the testator that

in no event the wife should have other than a life estate, and

that it was not a probable intention to be imputed to him,

that if his children died in the lifetime of his widow, leaving

families, she, on her second marriage, should enjoy the whole

property. In the case before me there is nothing, either in

the terms of the bequest or in the context, to indicate that

the testator intended that Abby should have no more than a

life interest. The testator not only begins the bequest by

giving her the money, absolutely, but follows that gift by an

unlimited gift of the interest of the money, and making no

limitation over to any person in esse, he merely declares a

limitation dependent on the happening of a contingency.

He does not give $10,000 to Abby for life, providing that

if she marry and have i^ssue, the money is to go to such

issue; but he gives the money to her, settling it to her use,

with a limitation over in case a certain contingency shall

happen. *

The testator evidently did not intend to die intestate of the

money mentioned in this bequest, and it is difficult to con-

ceive whv, if his intention had been that Abby should have a

life interest only, he did not, when dealing with the fund, in

view of the contingency alluded to and with the possibility if

not the probability before him that she would not have issue,

give direetitm to the fund at her death, in the event of her

dying without issue. The probability that she would not

marry, and that if she did, she would not have issue, seeing

that she was, at the date of the will, well advanced in life,

must have presented itself to him.

There will be a decree that the fund be paid over, with its

accumulations, to the executor of Abby.

The costs in this case should be paid out of the legacy of

Abby Maria. The estate of the testator, AV^illiara Gulick,

has been long since settled, and the legacies have either been

paid over or are held in trust, according to the directions of

the will, and the shares in the residuum have been dealt with

in like manner. Though the costs of this suit may be re-
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garded as " costs of executing the will," seeing that the

executors, being uncertain as to who is entitled to the money

in question, have come into court for directions, yet, under

the circumstances, it seems equitable in this case to follow

the rule as to the costs on interpleader. The executors are

trustees for a fund which they have held in trust for the

legatee during her life. On her decease, there appeared divers

claimants of the fund, and this suit was instituted for the pur-

pose of determining the ownership of it. It is just that it

should bear the expense. Jenour v. Jenour, 10 Ves. 562. In

that case it was held that if, after a residuary legatee has paid

out of the bulk of the estate all that it is incumbent on him

to pay, a question arises as to the interest in a legacy which

has been clearly reserved from the bulk, the expense of ques-

tions touching that fund, ought to be thrown on the fund

itself.*

The Citizens Mutual Fire and Marine Insurance
Company vs. Brittan and others.

Decree and execution for sale of mortgaged premises amended, by re-

Jucing the amount decreed to be due, by the amount of interest which had
been paid on the mortgage but not allowed. A further reduction by the

amount of an alleged premium for an extension of the time of payment of

the mortgage, disallowed, such money having been paid to the then holder

of the mortgage, partly as compensation for inducing the complainants to

purchase it, and partly as indemnity against the loss which he should sus-

tain in the sale.

On order to show cause why final decree and execution

tiiereon, for sale of mortgaged premises, should not be

amended.

Mr. J. Whitehead, for defendant, Longley.

Mr. E. W. Ward, for complainants.

* Decree affirmed, 12 C. E. Gr. 498.
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The Chancellor.

The defendant, Longley, owner of the morfgacjed premises,

applies to have the final decree and fieri facias thereon for the

sale of those premises, amended, by reducing the amount

decreed by the former to be due to the complainants, and by

the latter directed to be raised accordingly. The controversy

between the parties is with regard to the interest which he-

came due upon the mortgage in suit in this cause, on the 17th

of September, 1870, the i7th of March 1871, and the 17th

of September in the last mentioned year. It is admitted that

all of the interest due at the first mentioned date has been

paid, except §51 66, which it is claimed is still unpaid. The

mortgaged premises were sold antl conveyed by Hugh
Holmes to Samuel B. Brittan, on the 17th of March, 1869,

and the latter then, with his wife, gave to Holmes the mort-

gage in suit, for S5500 of tiie purchase money of the property.

It was payable in one year from its date and bore interest at

seven per cent, per annum, payable iialf yearly. On the 10th

of September, 1870, Brittan conveyed the premises to Long-

ley, subject to the mortgage. Holmes assigned tlie mortgage

to the complainants on the 28th of November, 1871. Interest

is credited iipon it up to September 17th, 1870. The decree

was taken for the full amount of the principal, with interest

from the last mentioned date, and execution was issued ac-

cordingly. That the interest due March 17ih, 1872, and on

Sej)tember 17th of the same year, was paid to the complain-

ants before suit was commenced, is admitted. The decree

and execution will there tore be amended by reducing the

amount decreed to be due and tlirected to be raised for the

complainants, accordingly. Longley insists that all the in-

terest in dispute was paid to Holmes, and that a note of one

Samuel D. Stryker, dated August 8th, 1872, for §253.10,

payable to the order of Brittan & Co. at three months, and

by them endorsed to Holmes, who, he insists, agreed to re-

ceive it as payment of the interest on the mortgage up to

September 17th, 1871, was given in settlement of the whole

matter. The evidence of Holmes on the subject is, that he
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received from Brittan on the 20th of January, 1871, the mem-
orandum cheek of Brittan & Co., (Longley was uot a member
of that firm,) for $190.00, for the interest due on the 17th of

September, 1870; the discrepancy between the amount of the

check ($190) and the amount of the interest ($192.50) being

accounted for by a small indebtedness due from him to

Brittan & Co., which was then allowed. Of tiiis check the

whole amount was paid, except $51.66. He further testifies,

that on the 15th of May, 1872, Brittan gave him the note

of Samuel D. Stryker, for $183.20, at five months, payable to

the order of Brittan & Co., and by them endorsed, for the

interest, which was due on the preceding 17th of March, al-

lowing, as in the transaction of the check, some small amount
due from him to Brittan & Co. ; and that on the 8th of

August, 1872, Brittan gave him Stryker's note for $253.10,

at three months, for the interest which was to become due on

the 17th of September following, and the amount due on the

check above mentioned. Neither of these notes has been paid,

and the balance due on the check also remains unpaid.

Holmes testifies, tliat on receiving the check and notes, he

gave Brittan receipts for them, by which he agreed that they

should be credited on the bond when paid. It is proper to

remark, that by agreement between Hv^lmes and the complain-

ants, made on the assignment of the bond and mortgage by

the former to the latter, he was to be entitled to tlie interest

on the bond and mortgage up to the 1st of December, 1871,

and the company was to hold that interest, when collected, in

trust for him. Holmes credited on the bond the interest due

on the 17th of September, 1870, but after that date, no in-

terest was credited. The complainants gave receipts for the

interest paid to them, that which was due on the 17th of

March, 1872, and on the 17th of September following.

The weight of testimony is, that the claim for interest, as

made by Mr. Holmes, is just. He is evidently mistaken in

the details of the transaction ; for when the first note was

given, in May, 1*872, all tlie back interest, which he claims is

unpaid, had then accrued, and the note given in August,

YoL. X. X
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1872, could not, of course, have been given in anticipation of

any part of tliat interest. But, A. Angelo Brittan, who is

the only witness sworn for Longley on this subject, does not

swear that all the back interest claimed by Holmes, except

that included in the note for $253.10, was paid, nor does he

state what was the consideration of the first note. So, too,

of the check. He says it was not given for interest, but he

does not state for what it was given. It clearly appears from

his testimony, that Longley furnished him with the money

to pay all tiie interest now in dispute. And it also appears,

by his own admission, that as to so much of it, at least, as

was included in the note for S253.10, he retained the money

and gave to Holmes, Slryker's note, instead of it. The first

note was not due when the last was given. It appears to me
that it could not have been difficult for Brittan to give the

history of the first note and of the check. If he indeed

paid all the interest in dispute, except that which is included

in the note for $253.10, there seems to be no good reason

why he should not have sworn to the fact. The receipts

which Holmes swears he gave ou receipt of the check and

notes, would have been very important testimony in the case.

Angelo Brittan testifies, the note for §253.10 was given in

settlement of all the back interest, and that Holmes agreed

to accept it in payment and to credit it on the bond, at once,

accordingly. Holmes swears directly to the contrary, and

alleges that the receipts he gave for the check and notes,

would, if produced, confirm the truth of his statement. It

is by no means probable that Holmes would iiave accepted,

as payment of the interest due on the mortgage, the note of

a person as to whose pecuniary ability he was not assured,

and he testifies that when he took Stryker's notes for the in-

terest, he knew nothing about Stryker. Besides, he testifies

that, though Brittan requested him to endorse the payment

of interest for which the notes were given on the mortgage,

he refused to do so, and gave Brittan separate receipts for the

money, by which he agreed to endorse the "payments, if the

notes should be paid. That he gave such receipts is not ab-
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solutely denied by Angelo Brittan in his later testimony.

In his earlier testiniony, when he was first sworn in this

matter, Angelo says that Holmes may have given him re-

ceipts, and he may not ; that he does not remember whether

Holmes gave him receipts for the interest for which the notes

were given, or not. He admits that he was at all times in the

habit of taking receipts, on paying interest on that mortgage.

The complainants were entitled to be allowed, in respect of

interest accrued on the mortgage between March 17th, 1870,

and September 17th, 1871, the amount of the two notes.

Although the interest due September 17th, 1870, was cred-

ited on the bond, yet the check for it was given and the credit

endorsed after Longley became the owner of the property.

He cannot, therefore, claim any equity in his favor from the

fact of the endorsement.

But the counsel of Longley insists that at all events the

latter is entitled to be allowed, as a payment on the mortgage,

the sum of $250 paid by him to Holmes, and for which he

gave the latter his note, dated November 20th, 1870. This

claim is made under the supplement of April 12th,

1864, to the act against usury, which provides that in all

cases of suits at law, or in equity, to enforce any note, bill,

bond, mortgage, contract, covenant, conveyance, or assurance,

which shall thereafter be made for the payment or delivery

of any money, wares, merchandise, goods, or chattels, lent,

and on which a higher rate of interest shall be received or

taken than that' allowed by the law of the place where the

contract is to be performed, the amount or value actually

lent, without interest or costs of suit, may be recovered, and

no more; and if any premium or illegal interest shall have

been paid to the lender, the sum or sums so paid, shall be

deducted from the amount that may be due as aforesaid, and

recovery had for the balance only. It is insisted that the

$250 received by Holmes from Longley, were a premium for

the extension of the time for paying the mortgage. But the

evidence shows that this money was paid to Holmes, partly

as his compensation for inducing the complainants to take



336 CASES IN CHAXCERY.
«

Citizens Mutual Fire and Marine Insurance Co. v. Brittan.

the assignment of the bond and mortgage, and partly as his

indemnity against the loss which he would sustain in the sale

of the mortgage to them. The mortgage was past due. By
an agreement made between Samuel B. Brittan and Holmes,

when the mortgage was given, the former was to pay off the

mortgage whenever Holmes should be called upon to pay a

certain mortgage held by a Mrs. Condit on property which

Samuel B. Brittan conveyed to Holmes, subject thereto as

part of the consideration of the mortgaged premises, on the

conveyance of those premises by Holmes to him. She had

required Holmes to pay off that mortgage. He accordingly,

then called on Brittan for payment of the mortgage in this

suit. The latter was unable to raise the money, and offered

to give Holmes $250, if he would get some one to take the

mortgage and hold it for (according to Holmes' testimony)

two years. A. Angelo Brittan testifies (Samuel B. Brittan

was not sworn) that " the §250 were given and accepted as a

consideration for Holmes' placing the mortgage where it

would not be called for for at least three years." He says

:

" Holmes said he would have to sustain a loss or sacrifice,-

giving me to understand that it was some sort of transaction

in which he would have to sacrifice some money. In answer

to my question, as to how much sacrifice would be involved,

he replied, about $250. I proposed to give him Mr. Long-

ley's note for §250, payable in three months, drawn to my
firm's order, agreeing to endorse the same, and get it dis-

counted if he desired it; this to be given and accepted as a

consideration for his placing the mortgage where it would

not be called for for at least three years. Mr. Holmes

accepted that proposal, then and there. The note was not

then executed. This conversation took place prior to the

time the note was given. I wrote to Mr. Longley, and

received the note in return, which I endorsed and passed to

Mr. Holmes in pursuance of the agreement just mentioned,

the terms of which were reiterated on that occasion." It

appears that, under this arrangement, Mr. Holmes, on the

28th of November, 1871, assigned the mortgage to the com-
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plainants, in consideration of an amount of their capital stock

equal to $5500, at the par value thereof; that he received a

dividend of five per cent, on its par value, on this stock, in

July, 1872, and that after the next dividend, which was of

the like amount, and was declared in January, 1873, had

been declared, he sold the stock, including that dividend, at

less than its par value. Mr. Holmes did not receive the

$250 in consideration of any extension of time, or of any for-

bearance. He gave no extension, and exercised no forbear-

ance. He received that money for his compensation in

disposing of the mortgage, and for the loss which it was con-

templated he would sustain in so doing. It is not premium

within the meaning of the statute, and Longley is not entitled

to any deduction or allowance on account of it.

Under the circumstances, no costs should be given to either

party.

It is understood that, in the submission of tliis matter on

this motion, the complainants tender themselves ready to

deliver up the check and notes, all of which are produced

before me.

The Mutual Life Insurance Company vs. Southard
and others.

A personal decree for deficiency of proceeds of sale has not the force and
effect of a judgment at law, until the excess of the mortgage debt over the

• proceeds of sale has been ascertained. Hence a mortgage given by the

party against whom such decree was taken, upon other lands, registered

after the decree was made, but before the sale under it, is a lien on those

lands prior to the decree.

On motion to amend final decree and execution for sale of

mortgaged premises.

Mr. John Whitehead, for the motion.

Mr. A. W. Bell, contra.
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The Chancellor.

The bill in this cause was filed to foreclose a mortgage

given to the complaiuants by Samuel R. Southard and wife.

The Geriuan Savings Bank was made a party defendant, in

respect of a mortgage held by that corporation upon the mort-

gaged premises covered by the coiuplainantii' mortgage, given

by Edward A. Condit, a subsequent owner of the property,

to Harriet A. Condit, and by her assigned to the bank. It

was registered on the 29th of August, 1872. AVilberforce

Freeman was also made a defendant, because of a certain

decree for deficiency in his favor against Edward A. Condit,

made on the 6th of August, 1872, in a foreclosure suit in this

court, in which the former was complainant, and the latter,

with others, was defendant. At tl>e date of that decree,

Condit was the owner of the mortgaged premises in this suit.

The decree appears to have been docketed in tlie office of the

clerk of the Supreme Court, on the 10th of January, J 873.

The question now before me is between tiie bank and Free-

man, in regard to the lien of that decree. The latter insists

that it became a lien on the mortgaged premises in this cause,

at its date. The bank, on the other hand, insists that it did

not become a lien until after the sale of the mortgaged prem-

ises in the suit in which the decree was made, which was sub-

sequent to the registry of their mortgage. The final decree

in this suit recognizes the priority of Freeman's decree for

deficiency over the mortgage of the bank, and the question is

submitted with a view to the amendment of the decree and

execution, if tiie court shall be of opinion that Freeman is

not entitled to such priority. By tlie ninety-second section

of the ciiancery act, {Niv. Dig. 118,*) it is enacted that all

decrees and orders of this court, whereby any sum of money

shali be ordered to be paid by one person to another, shall

have the force, operation, and effect of a judgment at law in

the Supreme Court, from the time of the actual entry of such

judgment, and that the Chancellor may order such executions

thereon as in other cases. By the supplement to that act,

approved March 29th, 1866, {Nix. Big. 119, § !04,t) it is

* Eei:, p. 113, ? 56. f ^i'-, P- US, § 76.
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enacted, that it shall be lawful for the Chancellor, in -any suit

for the foreclosure or sale of mortgaged premises, to decree

the payment of any excess of the mortgage debt above the

net proceeds of the sales, by any of the parties to such suit,

who may be liable, either at law or in equity, for the payment

of the same. The decree for deficiency, in Freeman v. Condit,

was iu these words :
" And that, if the proceeds of such sale

shall not be sufficient to pay the amount due the complain-

ant, together witii interest and costs, the defendant, Edward

A. Condit, shall pay the deficiency." It will be seen that

the decree was not for the payment of any sum of money, but

for the payment of a deficiency, in case one should be found

to exist. The practice of this court under such decrees, is to

follow the decree by an order, after sale, reciting the proceed-

ings under the execution, and the existence and amount of the

deficiency as ascertained by the statement of the officer by

whom the writs were executed, and an award of execution, to

make the amount with interest, and the costs of the order

and the last mentioned writ. The personal decree in this

case was, in fact, an inchoate decree, merely. Until the

excess, if any, of the mortgage debt over the net proceeds of

sale had been ascertained, it could not have the force, effect,

or operation of a judgment at law. The power which the

statute confers is, to make a personal decree for the excess.

The decree in this case followed the statute. This subject

was considered in Bell v. Gilmore,* decided at the last May
Term of this court. The mortgage of the bank is entitled to

priority over the decree for deficiency. The decree and exe-

cution in this case will be amended accordingly.

* Ante p. 104.
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Miller v. Wright.

Miller and others vs. Weight and others.

Decree pro confesso opened, with leave to answer, on the ground of sur-

prise ; no negligence being attributable to the defendants.

On motion to open decree pro confesso and let ii\ defend-

ants, Charles E. Miller and wife, to answer.

Mr. E. A. S. 3Ian, for the motion.

Mi\ L. Zabriskie, contra.

The Chancellor.

The bill is filed by a trustee, for partition between himself

and one of the cestuis que trust, of the trust property, in which

the former claims a beneficial interest of two-third parts, and

for an allowance out of the estate of certain expenditures

which he claims to have made as trustee, for the benefit of the

estate. Charles E. Miller and his wife, are made defendants

to the suit, in r&^pect of the interest which they had in the

trust property when the complainant became trustee, and

which the com])lainant alleges Charles E. Miller and his wife

afterwards conveyed to him for the consideration of $1000,

by him paid to the former therefor. Tlie complainant, when

he assumed the trust, was interested in the trust estate equally

with each of the defendants, Eliza Ann Wright, who is his

sister, and Charles E. Miller, who is his brother. The bill

was filed on the 21st of July, 1871. An order of publica-

tion as against Charles E. Miller and his wife, who were

non-resident defendants, was made on the 10th of August,

following, requiring them to appear, plead, answer, or demur

to the bill, on or before the 11th of October, then next.

Notice of this order appears to have been duly mailed to

them, and to have come to their hands in August. They did
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not appear, and a decree pro confesso was entered against

them, but not, however, until February, 1873. By that de-

cree the complainant was directed to proceed ex parte as

against them, and to produce evidence to substantiate his

allegations in the bill against them, accordingly. The other

defendant, Eliza Ann Wright, filed her answer on the 5th of

December, 1871, and a replication thereto was filed on the

12th of January, following. Since the entry of the decree

p7'o confesso there appears to have been no step taken in the

cause. The i)resent application is based on the ground of

surprise, and the sworn allegation that Charles E. Miller and

his wife have a just and valid defence to make in the action.

It appears from their affidavits, that in August, 1871, they

placed the notices they had received in the hands of an at-

torney-at-kw of Brooklyn, New York, where they resided,

with instructions to him to attend to their interests in the

suit in their behalf; that he informed them that he would be

unable to appear as solicitor, in this state, but undertook to

employ a solicitor for them in the premises, here. They seem

to have relied on his attending to the matter, and notifying

them when their personal attention to it would be necessary.

In their statement on this score they are corroborated by the

attorney, whose affidavit was read on this motion. He alleges

that after receiving the notice, he called on the complainant's

eolicitor and informed him that Charles E. Miller and his

wife had a good and valid defence to the action, and were de-

termined to contest the suit, and requested him to give him

the name of some solicitor of this state, to whom he might

commit the charge of their interests in the litigation, and on

whom he might rely for their defence in the suit; that the

complainant's solicitor, accordingly, gave him the names of

three solicitors; that he repeatedly went to the offices of two

of them, but was unable to find them, and that subsequently

he obtained an interview with one of the two, who declined

to take charge of the matter. He says, he then called on the

third, and left the papers with him, and requested him to

take charge of the business, and offered to pay him a retaining
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fee. He adds, that the gentleman last named still retains the

papers. He further says, that he repeatedly called at the

office of the complainant's solicitor for an extension of time

to answer, and was always told that it would be granted.

The only affidavit presented in opposition to these affidavits,

is that of the complainant. He swears that, since the com-

mencement of the suit, he has had frequent interviews with

Charles E. Miller, some of which were in the presence of the

wife of the latter, and in those interviews Charles E. Miller

said, referring to the conveyance above mentioned, made by

him and his wife to the complainant, of his interest in the

trust property, that inasmuch as he had no interest in the

subject of the controversy, it was useless for him to go to the

expense of filing an answer.

In view of the fact that the complainant claims in this suit

to be the owner of the share of Charles E. Miller in the trust

property, by a purchase made l)y him after he became trustee

and while he was clothed with the trust, in respect of which

transaction Charles E. Miller and his wife were made parties

to this action ; that Charles E. Miller and his wife appear to

have contemplated making a defence to the suit from the be-

ginning, and to have made, what seemed to them, proper pro-

vision to that end, ami to have presumed, until about the time

of the entry of the decree pro confesso, that whatever was

requisite for the purpose had been done; that an extension

of the time to answer was repeatedly given out of court, and

without order or written or other stipulation by the solicitor

of the complainant, on the application of their attorney, with

no notification or intimation, as far as appears, at any time,

of an intention to enter a decree by default, in case of failure

to file an answer within the additional period accorded, and

that, since the entering of the decree, no step has been taken

in the cause ; it seems proper to vacate the decree pro confesso,

and let in Charles E. Miller and his wife to answer.

This will be done, on terms that they pay the costs of the

decree and of this application, and file their answer in thirty

days.
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Frazier's Administrators vs. Beatty and others.

Application for order for possession, by purchaser of mortgaged premises

at sheriff's sale ; order accordingly.

On motion for order for possession.

Mr. J. R. English, for the motion.

Mr. Cortlandt Parker, contra.

The Chancellor.

Tiie petitioner, Robert W. De Forest, purchased the mort-

gaged })reinises at sheriff's sale under the execution issued in

this cause. The sale appears to have been fair. No complaint

is made of the action of the sheriff. Nor does there appear

to be ground for any. The property was struck off to Samuel

S. Moore, the agent of the petitioner, at the price of $16,200.

Tiie j)etitioner paid the money, and received' a deed from the

sheriff, accordingly. The respondents have answered the peti-

tion. In their answer, they allege that one Jacob Davis,

pi'ior to the sale, undertook to obtain a loan on the property

for tiiem to enable them to save it from sale, and they charge

bad faith and duplicity on his part, in the matter. The

answer alleges, also, that the respondents believe that they

were defrauded out of the projierty by the conspiracy of

Davis and the person from whom he was to obtain the loan,

and Moore and other persons. The statements of the answer

are verified only by the oaths of the respondents, and no other

testimony is offered by them, except the affidavits of two per-

sons, who swear that the j)roperty was worth, on the day

when it was sold, at least $45,000. The affidavits put in on

behalf of the petitioner overthrow the charges and statements

of the answer in regard to the alleged fraud and conspiracy.

On a full and careful examination of the case, I am unable tO'



344 CASES IN CHANCERY.

Frazier's Administrators t. Beatty.

find any evidence of eitlier fraud or conspiracy. Davis

appears to have been acting merely as a friend to the respond-

ent in the effort to obtain the tle>ire<l loan, and his endeavors

seem to have been unsuccessful, because the respondents re-

quire<l much more money for their purpose than they had led

liim to suj)pose. He swears that he never had any conversa-

tion with M<M»re or with Kean, (who directed Moore to pur-

chase the property at the sheriff's sale for De Forest,) or with

De Forest, in relation to the pr()}>erty or the loan or the suit,

Ixifore the sale, and never had any suspicion, whatever, that

any one was ex|>ecting to buy the land ; and he further swears

that he does not know De Forest at all. Moore swears that

he first learned that the land was to l)e sold, by hearing the

gaie adjourned by the sheritf at the hitter's offiiv; tiiat he

then told Kean that the pr<>|)orty was advertised to be sold,

and that on the day it was sold, Kean, in whose employment

he is, instructed him to attend the sale an<l bi<l the land up to

a certain sum, Kean saying that he wante<l the pro|)erty, if

it could be purchased at a certain price, for a man in the

city of New York ; that ho purchased the pro|)erty for

§16,200, there being several bicKlers U'sidos himself; that he

afterwards paid to the city of EIizal)eth $2272.03 for un{iaid

taxes and assessments on the pn)perty, and that, by Kean's

direction,*he caused the deetl to Ik? made to De Forest. He

swears that he, at no time, conspire*! with any one to defraud

the res|>ondents, and that he never s|K)ke to any one in rela-

tion to the matter, except Kean and Kean's counsel, and one

of the cotnplainants, of whom he aske*!, the day before the

sale, whether the sale would certainly take place on the next

<lay, and whether any portion of the purchase money could

renuiin on bond and mortgage, and was told in reply, that

the s;ile would certainly take place on the next day, and that

the purcha.se money must be paid. He denies, explicitly, the

statements made by the res|>ondents in their answer, as to con-

versations with him, and swears tiiat he never, l>efore the sale,

exchange*! a word with Davis, or with any one with whom
the respondents were uegotiating for a loan, in relation to the
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land or the sale. He also swears that the land, at the very-

highest, is not worth, at a cash sale, more than ^25,000 or

$26,000. Kean, in his affidavit, affirms the truth of Moore's

statements as to the employment by him of the latter, and

the instructions the latter received from him. Tlie person to

whom Davis applied for the loan also swears to the circum-

stances of that transaction, and denies all conspiracy against

the respondents, and swears that he had no suspicion that any-

one intended to buy the land. Two witnesses, William

McKinley and Thomas B. Leggett, testify, on the part of the

petitioner, as to the value of the land. The former is an

owner of real estate in the same ward in which the land is

situated. He swears that he is acquainted with the property,

and that, at a cash sale, it is not worth more than $25,000,

at the utmost. The latter testifies that he is acquainted with

the value of real estate in Elizabeth, and has bought and sold

land in the ward in which the premises in question are situ-

ated, to the amount of .^200,000 ; that he is acquainted with

the property, and that he thinks that, at a cash sale, it is not

worth more than $15,000.

The petitioner was a fair purchaser, at a fair sale. He has

S|>ent, in the purchase money and taxes and assessments, over

$18,000. I see nothing to justify me in withholding from

him the desired order for possession.*

Morris vs. The Mayor and Council op the City op

Bayonne, and another.

1. Under a provision of a city charter, that " where streets are ordered

to be opened, graded, or paved, or where side or crosswalks are ordered

to be made, the owners of property on the line thereof may open, grade,

and pave, or hiy side or crosswalks at their own expense, but in the man-

ner directed by the board of coiincilmen, provided they do the same wiihin

a reasonable time, to be fixed by said board, otherwise said improvement

shall be done by the city, in the manner provided by this act." Held—

* Order affirmed, 12 C. E. Gr. 482.
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1. That permission given to property owners to grade a street, for

opening, regulating, and grading which an ordinance was passed upon

their application, did not take away from the council their power over the

matter of regulating and grading the street.

2. Tliat the property owners having graded only a part of the street,

leaving the rest of it ungraded, and having ceased to do any work on it,

the council would not be restrained from completing the work.

2. A party has no standing to invoke the aid of the court against the

execution of a public improvement by the municipal authorities, because

he will thereby be made liable to be assessed for suoii improvement, if, as

he insists, the authorities have no power to make the improvement.

On ortler to show cause why an iiijuiictiou should not issue.

Oq bill and answer, and affidavits annexed thereto, respect-

ively.

3Ir. S. C. Mount, for complainant.

Mr. A. T. McGill, for deftndatits.

The Chancellor.

The bill prays an injunction to restrain the defendants, the

mayor and council of the city of Bayonne, from prosecuting

the work of grading 43d street, in that city, from Avenue E
to New York bay, under a contrart made with them for the

work by the defendant, Daniel Peck. It appears, from the

bill and answer, and the affidavits thereto respectively an-

nexetl, that, in 1871, the board of councilmen, on the petition

of property owners, duly passed an ordinance to open and

regulate and grade the street iu question, from Avenue E to

New York bay; that, after the passage of the ordinance, the

property owners on the line of that portion of the street which

was to be graded, applied to the council for leave to do the

work themselves. The desired permission was accorded, the

council directing that the work be completetl by the 1st of

December, 1871. The council proceetled to appoint commis-

sioners to open the street, and the latter performed all the

service required of them in that behalf. Whether they were

discharged, or not, is a point as to which the complainant and
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the defendants differ. The property owners graded the street

from Avenue C to Avenue E, but no further, leaving

ungraded so much of it as lies between Avenue E and New
York bay. They having ceased to work on the street in the

Fall of 1873, the council, in July or August, 1874, advertised

for proposals for completing the work, and awarded the

contract to the defendant, Peck, with whom they entered into

an agreement accordingly. The complainant insists, substan-

tially, that the power of the council over the matter of regu-

lating and grading the street under the ordinance, was at an

end when they gave the property owners permission to do the

grading themselves. But the proviso of the sixty-eighth

section of the act of 1869, the original act of incorporation, is

fatal to this claim. That section is as follows :
" In all

cases where streets or avenues are ordered to be opened,

graded, or paved, or where side or crosswalks are ordered to

be made, the owners of property on the line thereof may open

and grade and pave, or lay side or crosswalks, at their own
expense, but in the manner directed by the board of council-

men, provided they do the same within a reasonable time, to

be fixed by said board, otherwise said improvement shall be

done by the city, in the manner provided by this act." The
complainant, with the other land owners, in August, 1874,

after the appearance of the advertisement soliciting proposals

for the work, remonstrated in writing against the perform-

ance of the work by the city. Their remonstrance was pre-

sented at the meeting of the council at which the bids for the

work were received. The complainant insists that, under the

fifty-eighth section of the supplement of 1873, to the revised

charter of the city, {Pamph. L., 1873, p. 468,) this remon-

strance, being signed by the owners of more than half of the

property, according to lineal feet, to be assessed for the im-

provement, should have been effectual to prevent the council

from proceeding with the work. The section just referred to

contains this proviso :
" Provided, the said board of coun-

cilmen shall not proceed to make any improvement, if the

owners of more than one-half of the property per lineal feet
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fipnt to be assessed for the improvement, shall remonstrate
against the same being made." That provision, however,
appears to have reference solely to the improvement which is

the subject of the section—the opening of streets.

But the complainant further objects, that the contract binds
the contractor to repair, without charge or compensation
therefor, the sidewalks and carriage way of so much of the
street as has already been graded by the property owners.
This, he argues, has undoubtedly tended to increase the
rates charged for the work for which compensation is to be
received under the contract, while by the charter the prop-
erty owner, in front of whose land tlie sidewalk is, is bound
to pay for repairing it, and repairs to the carriage way are to
be paid for out of the money raised by tax for repairs of
streets. The answer, however, denies that the contract con-
tains any such provision, and it sets out a clause which it

says is all that is contained in the contract, on that score. It
is merely a requirement that the contractor shall, without ex-
tra charge, regulate the street to its full width, removing all

surplus earth, stones, &c., in that part of the street which
has been graded by the property owners. The ordinance of
1871 provides for the opening, and regulating, and grading
the street. By the charter it might lawfully include all these
different improvements. The applicants requested the coun-
cil to dispense with a preliminary map and report of com-
missioners in respect to these iinprovements, and, as under
the charter they might, the council granted the request, and
proceeded to execute the street opening, accordingly. As to
the rest, the regulating and grading, the property owners
asked to be permitted to do that, themselves. To this the
council assented, limiting the time within which the work
was to be completed. After giving to the property owners
more than two years further time, and still finding the work
unfinished, they proceeded under the ordinance, to complete
the work themselves. No valid reason appears to me for
preventing them from so doing. But if it be conceded that
the council are proceeding illegally, and that, as the com-
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plainant insists, they have no power to do the work under

the ordinance, and are therefore proceeding without authority

of law, the complainant is not entitled to the relief he seeks.

He files his bill in behalf of himself and other property

owners who may be liable to be assessed for the improve-

ment. No lawful assessment can be imposed upon the prop-

erty owners if the proceedings complained of are justly

liable to the objections he makes. He has therefore no oc-

casion to invoke the aid of this court against the city to pre-

vent the execution of the contract. Of the necessity for the

improvement the legislature have made the council the

judges. The work and the contract are within the scope

of the powers of the council. There is no evidence of any

fraud in the contract. The order to show cause will be dis-

charged, and the bill dismissed, with costs.

Bedle vs. Wardell and wife.*

In a suit to foreclose a usurious mortgage, the mortgagor is not entitled

to a deduction of all the interest paid on the whole principal sum of the

mortgage, but only of the interest on tlie excess of such principal sum
over the amount actually loaned.

On final' hearing on bill, answer, and proofs.

Mr. Beehman and Mr. Murphy, for complainant.

Mr. R. Allen, Jr., for defendant, S. Wardell.

The Chancellor.

The suit is brought to foreclose a mortgage made by the

defendants, Samuel Wardell and wife, in favor of the com-

plainant, on certain laud in Monmouth county, for $1000,

payable in one year from its date, (August 2d, 1871,) with

* Cited in Makn v. Hussey, 1 Sleiv. 547.

Vol. X. Y
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lawful interest. The interest on the mortgage was paid up

to the 2d of August, 1873. The suit was commenced on

the 1st of July, 1874. The mortgagor alleges in his an-

swer, that in pursuance of an agreement made between him

and the mortgagee, on the loan of the money, he allowed to

the latter §100 as premium for the loan, and accordingly

received only $900 for the mortgage. The receipt of this

premium under that agreement, is admitted by the complain-

ant in his testimony. The mortgagor insists that the com-

plainant is entitled to a decree for only §760, the amount of

the money actually lent, less the interest paid on the mort-

gage. The supplement of April 12th, 1864, to the act

against usury, declares that in all cases of suits at law or in

equity to enforce any note, bill, bond, mortgage, contract,

covenant, conveyance, or assurance, which shall be thereafter

made for the payment or delivery of any money, wares, mer-

chandise, goods, or chattels lent, and on which a higher rate

of interest shall be reserved than was or is allowed by the

law of th^ place where the contract is made, or is to be per-

formed, the amount or value actually lent, without interest

or costs of suit, may be recovered, and no more; and if any

premium or illegal interest shall have been paid to the lender,

the sum or sums so paid shall be deducted from the amount

that may be due as aforesaid, and recovery had for the bal-

ance only. The complainant then can only recover, in this

suit, the amount actually lent, which is §900, less the illegal

interest which he has received, which is $7. The act does

not direct a deduction of all interest which has been received

on the loan, but all illegal interest only. The complainant

has received interest for one year on §1000, whereas, he lent

only $900. He has therefore received, illegally, interest for

one year, §7, on §100. Deducting the premium had illegal

interest from the amount of the mortgage, there remains due

to the complainant the sum of S893, for which, without in-

terests or costs, he is entitled to a decree.
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Garthwaite's Executors vs. Lewis and others.*

1. Where testator gives the net income of a share of the residue of his

estate to a son, absohitely, but not tlie principal, disposing of the latter, in

case the son die without having received it, leaving issue, and making the

payment of the principal to the son entirely discretionary with the execu-

tor, such share does not vest in the son so as to be transmissible in case of

the decease of the son without having received it.

2. Such share, in case of the son's death without issue, does not fall into

the residue, but is undisposed of. Though the rule is that a general resid-

uary bequest carries lapsed and void legacies, it is one of the exceptions

that it does not include any part of the residue itself, which fails.

Bill for relief.

Mr. W. S. Whitehead, for complainant.

The Chancellor.

William Garthwaite, late of Newark, deceased, by his will

and the codicil thereto, gave to his executors and the survi-

vors and survivor of them, certain shares of the residue of

his estate, in trust, to hold the same, as to four of them, for

four of his sons therein named, one share to each, during

their several and respective lives, and after deducting costs,

charges, taxes, repairs, commissions, expenses, and insurance,

to pay over to those sons, quarterly, in equal shares, the net

income thereof. And he thereby authorized his executors

and the survivors and survivor of them, at any time he or

they should deem it wise, prudent, and expedient to do so, to

pay over to "either of" his said four sons "the equal prin-

cipal share of said trust fund to which he may be entitled."

The testator further ordered that in case any of his said four

sons " should die leaving issue, without receiving their equal

principal share of said trust fund," his executors or the sur-

vivors or survivor of them should pay over such principal

* Cited in Hand v. Marcy, 1 Stew. 64 ; Burnet v. Burnet, 3 Stew. 599.
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share to such issue, or to his, her or their legally appointed

guardian or guardians, in equal shares. But should any of

his said four sons die without leaving issue, and without re-

ceiving his "equal principal share" of the residue, but leav-

ing a widow, he authorized his executors and the survivors

and survivor of them, at their or his discretion, to pay over

to such widow the interest of such principal share, during

her widowhood, but no longer. He made no further dispo-

sition of those shares.

The question is submitted, whether these shares are vested

in the sons so as to be transmissible in case of the decease of

the sons without having received them. The testator gives

the net income of the shares to the sons, absolutely, but not

the principal. He disposes of the latter in case the sons die

without having received it, leaving issue. The fact that he

makes the payment of the principal to the sons entirely dis-

cretionary with the executors, forbids a construction which

would hold the shares to be vested in the sons. Lewis v.

Lewis, 1 Cox 162; Robinson v. Cleator, 15 Ves. 526; Gom-

pejiz V. Gompertz, 2 Phil. 107 ; Scawin v. Watson, 11 Jur.

293 ; S. a affirmed. Id. 576. The gift of the principal is

not an absolute gift modified by subsequent restrictions, so

that the absolute gift would have its full effect so far as the

restrictions were not applicable; but it is a restricted and

limited gift—a gift to the sons of the net income for life, and

of the principal, provided, and only provided, the executors

or the survivors or survivor of them deem it " wise, prudent

and expedient" to pay it to them. The fact that the testator

directed, that in case any of the sons should die without

leaving issue, and leaving a widow, the net income of his

share should, at the discretion of the executors or the survi-

vors or survivor of them, be paid to her during her widow-

hood, is evidence that he did not intend to give the principal

of the shares absolutely to the sons, and consequently, that

the principal, if not paid to them, should not vest in them.

The further question is raised in this case, whether, if

these shares be not vested in the sons, the principal, in case
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of the death of any of thera without issue, falls into the res-

idue of the estate. These shares are shares of the residue

itself, and though the rule is that a general residuary bequest

carries lapsed and void legacies, it is one of the exceptions

that it does not include any part of the residue itself, which

fails. Hawkins on Wills 40, 42 ; Bagwell v. Dry, 1 P. W.

700 ; Page v. Page, 2 P. W. 489 ; Skrymsher v. Norihcote,

1 Swanst. 570 ; Humble v. Shore, 7 Hare 247. The princi-

pal of these shares is still undisposed of in case of the death

of any of the sous without issue.

Fulton vs. Golden.

The pendency of an action at law by A against B, in a court of another

state, constitutes no bar to a suit in equity here by B against A for the

same object.

Bill for account. Plea.

Mr. J. Alexander FuUoh, pro se.

Mr. E. T. Green, for defendant.

The Chancellor.

To the complainant's bill for an account, the defendant

pleads the pendency of an action of account between himself

and the complainant in the Court of Common Pleas, in and

for the county of Armstrong, in the state of Pennsylvania.

It appears by the plea, that that suit was instituted by

Golden against Fulton. The pendency of a suit at law, if

brought by Fulton against Golden for the identical object and

purpose with which this suit is instituted, would constitute

no bar to this action. Way v. Bragaw, 1 C. E. Green, 213.

-Nor would the fact that such suit is pending in a court of
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another state make any difference. Boicne v. Joy, 9 Johns,

221 ; Walsh v. Burkin, 12 Joh\s. 99 ; Newell v. Newton, 10

Pick. 470 ; Howard v. IF. d- ^. i^. B. Co., 2 Harrington

All. The plea in this case, however, does not aver the pcii-

dency of any other suit hy the complainant against the defet^d-

ant, but of a suit by the latter against the former.

The plea will be overruled, with costs, and the defendant

will be ordered to answer in thirty days.

Milt.er's Administrator r.s. Miller and others.*

1. An administrator is entitled to enforce specific performance of a con-

tract made with his intestate for the purchase of real estate.

2. Want of capacity, as a defence to the enforcement of the contract,

shonld be distinctly set up in the answer.

3. A contract for the sale of real estate works an equitable conversion of

the land into personalty from the lime when it was made, and the purchase

money becomes, thereupon, a part of the vendor's personal estate, and, as

such, distributable, upon his death, to his widow and next of kin.

4. In equity, on the e-xecution of a contract for the sale of real estate,

the vendor becomes trustee of the property for the purchaser, and upon

his death intestate, his heir-at-law becomes such trnstee in his stead. Judg-

ments against the heir-at-law are not liens upon the property.

5. To a bill by an administrator to compel specific performance of a
contract made with his intestate, for the purchase of real estate, it was

objected that the administrator was not properly before the court to entitle

him to a decree ; that there were judgments against the heir-at-law ; tliat

the intestate's widow would not release her dower; that the contract pro-

vided for opening roads through the property; and that the administra-

tor was in laches in filing the bill. Held—
1. The judgments against the heir were not liens upon the property.

2. The widow did not appear to have been requested to release her dower,

but appeared to have been willing to do so, provided the purchase money

were paid to the administrator ; and the adminstrator, by the bill, ten-

dered a release of the dower, on the purchasei-'s performance of agreement-

3. The heir-at-law could have opened the roads provided for in the contract.

4. The lapse of two and a-half months after taking out letters of adminis-

tration, which was on the day when the deed was to be delivered, before

filing the bill, does not deprive complainant of the right to bring this suit...

* Cited in Hand v. Many, 1 Stew. 65 ; Welsh v. Crater, 5 Slew. 179 ; Madr-

dock V. Astbury, Id. 183.
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6. When a contract which should be enforced contains inequitable pro-

visions, equity will decree performance of it, only upon such terms and

with such restrictions as to secure equity in the premises.

7. Time, in this case, is not of the essence of the contract.

8. Specific directions by the court, as to the carrying out of the agree-

ment ; the terms of the mortgage to be given for the purchase money ; and

the disposition of the purchase money and securities.

Bill for specific performance. On final hearing on plead-

ings and proofs.

Mr. Vanatta, for complainant.

Mr. Pitney, for David L. Miller.

Mr. F. G. Burnham, for Hoyt, Reddish, and Ohlen.

The Chancellor.

On the 10th of June, 1872, John B. Miller, now deceased,

being the owner in fee of a tract of land of forty-nine acres

and twenty-four hundredths of an acre, situated in the town-

ship of Chatham, in the county of Morris, in this state,

entered into an agreement with Jehiel K. Hoyt for the sale

of those premises to the latter, for the price of $39,392. The

agreement was in writing, and was signed by both parties.

By it, Miller, for the consideration of that sum, agreed with

Hoyt that he would well and sufficiently convey the land to

Hoyt, his heirs and assigns, or to such person or persons as

Hoyt might designate, on or before the first day of September

then next, by a full covenant warranty deed, free and clear

from all encumbrances, and that he would open a new road

sixty feet in width, on or before the 2d day of the last men-

tioned month, from the upper Madison road to a new road

then lately laid out through the property. On his part, Hoyt

covenanted with Miller to pay, or caused to be paid to the

latter, his heirs or assigns, the consideration money as follows :

$100 on the execution of the agreement ; and, on the day of

the execution and delivery of the deed of conveyance, the
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further sum of $-4900 ; and that, ou the last named day, he,

or the person or persons to whom the deed of conveyance

should be delivered, should execute and deliver to Miller his

or their bond and mortgage upon the premises, to secure the

sum of §34,392, the residue of the purchase money, which

sum, secured by the bond and mortgage, should be payable

at the termination of seven years from the date of the bond

and mortgage, the interest to be payable annually, and to

begin to run six months after the date of the delivery of tiie

deed of conveyance. It was also thereby agreed that the

bond should contain the usual sixty days interest clause, and

that the mortgage should contain an agreement whereby

Miller, his executors, administrators, or assigns, should release

to Hoyt, his heirs, executors, administrators or assigns, any

portion of the premises, on the payment to Miller of such sum
as should be equivalent to the rate of S800 per acre for such

part to be released, and that such sum so paid should there-

upon be endorsed on the bond as a payment on account

thereof. On or about the 20th of August, 1872, it was agreed

between Miller and Hoyt, that the time for the delivery of

the deed should be extended to the first day of October then

following. Before the last mentioned day. Miller died. The

deed had not yet been delivered. Miller died intestate,

leaving a widow and one child, the defendant David L.

Miller, his sole heir at-law. John B. Miller, on the 25th of

April, 1872, had made an agreement in writing with Hoyt,

by which, for the consideration of one dollar, he agreed to sell

the premises in question to Hoyt, or to such company of indi-

viduals as might be named by him, on his or their paying to

Miller the further sum of $100, and agreeing to buy the

property; notice of intention to close the sale to be given to

him before the 1st of June then next. The general terms

of the sale were to be, $800 {>er acre, of which' $5000 were to

be paid in cash, and the residue to be secured by bond and

mortgage on the property, payable in five years ; interest to

commence six months from the execution of the bond and

mortgage. Miller thereby agreed that, on fulfillment of the



OCTOBER TERM, 1874. 357

Miller's Administrator v. Miller.

proper stipulations, he would give a good aud valid warranty-

deed for the property. He also agreed to open a road between

the house then occupied by David Miller and his, John B.

Miller's, barn, extending to the land in question, and not

less than three rods wide. This was the preliminary agree-

ment between Miller and Hoyt. On the 28th of May, 1872,

Hoyt entered into an agreement with Henry E. Reddish,

Henry C. Ohlen, and Charles T. B. Keep, by which, among

other things, he and they assumed the last mentioned agree-

ment between Miller and Hoyt, and it was agreed that it

should enure to their benefit, aud its covenants and liabilities

be performed by them, as far as they were to be performed by

Hoyt; and also, that when the title to the land should be

acquired thereunder, such title should be vested in Reddish

and Ohlen, as joint tenants, and not as tenants ih common,

and that they should hold the same for the purpose named

in the agreement between them and Hoyt and Keep. On or

about the 23d of September, 1872, after the death of John B.

Miller, Hoyt wrote to David L. Miller, declaring his readi-

ness to fulfill the contract of June 10th, 1872, between Hoyt

And John B. Miller, and notifying David L. Miller, as sole

heir-at-law of the latter, that he looked to him for the fulfill-

ment of that contract on his part, and that on the first day of

October then next, he would request him, and he thereby

then requested him, to deliver, on the last mentioned day, a

deed for the premises according to the contract. By the

letter, he designaied Reddish and Ohlen as the persons to

whom the conveyance should be made. On the 1st of Octo-

ber, 1872, Reddish and Ohlen made a tender to David L.

Miller of the money which, by the contract of June 10th,

1872, for the sale of the land, was to be paid on the delivery

of the deed, and they tendered also the bond and mortgage

which were to be delivered for the residue of the purchase

money. David L. Miller then offered to convey the property

to them on the receipt of the money and the bond and mort-

gage, and tendered a warranty deed for the property, with the

Usual full covenants, executed by himself and w^fe, and duly
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acknowledged. They, however, refused to receive the deed,,

and j)ay the money and deliver the bond and mortgage,

unless Miller would deliver to them, at the same time, a duly

executed release of the dower of the widow of John B. Miller,

and would cause to be canceled of record certain judgments

of large amount in the aggregate, which were of record against

liim. So far as the judgments were concerned, he offered to

indemnify them out of the money which was to be paid by

them, which was sufficient for the purpose. They refused

however, notwithstanding his offer, to accept the deed and

pay the money and deliver the bond and mortgage, because

of the want of the release above mentioned.

On the 1st of October, 1872, letters of administration of the

goods, chattels, and credits of John B. Miller, deceased, were

issued to the complainant by the surrogate of Morris county,

and on the 20th of December following, the complainant filed

his bill in this court against David L. Miller and his wife,

Hoyt, Reddish, Ohlen and Keep, and the widow of John B.

Miller, deceased, and the judgment creditors of David L. Mil-

ler, praying that the agreement of June 10th, 1872, between

his intestate and Hoyt, may be specifically performed, and par-

ticularly that it may be decreed that David L. Miller is seized

of the legal title to the land as trustee of and for Hoyt or his

appointees, and is bound to and do convey the legal title to

the land, with the appurtenances, to Hoyt or his ap^wintees,

upon his or their paying and securing the purchase money to

the complainant, as administrator, pursuant to the agreement,

and that the land may be conveyed, free and clear of all en-

cumbrances, real or apparent, made, caused, or suffered, by

David L. Miller ; and that it may be decreed that the wife of

David L.. Miller is not entitled to any dower, or right of

dower, inchoate or otherwise, in the land, and that the land

be conveyed by David L. Miller, and held by the purchaser

or purchasers forever thereafter, free and clear of any dower,

or right of dower, inchoate or otherwise, of the wife of David

L. Miller; and that Hoyt, Reddish, Ohlen, and Keep may

be decreed and required to perform that agreement in all
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things thereby, by the purchaser or purchasers, to be per-

formed, and particularly that they, or some of them, may be

required to pay and secure to the complainant, as adminstra-

tor, the purchase money mentioned in the agreement, accord-

ing to the terms of the agreement, on the complainant's

delivering, or procuring to be delivered to them, a release of

the dower of the widow of John B. Miller in the land ; and

also that the rights of the widow in and to the purchase

money may be ascertained, and the time and manner of paying^

to her what may be due to her in that respect, may be ordered

and decreed ; and that the judgments against David L. Miller

and every of them, may be declared and decreed to be no

liens or lien on the land, and that the land be conveyed by

David L. Miller to the purchaser or purchasers, free and clear

of the judgments, and of every of them ; and that the purchase

money may be decreed to be personal assets of the estate of

John B. Miller, deceased, and as such, payable to, and re-

ceivable by the complainant, as admiustrator.

After the filing of the bill the widow died, and adminis-

tration of her estate was, on the 29th day of January, 1873,^

granted to Keep and his wife, the latter being her daughter

by a former husband. On the 13th of December, 1872, be-

fore the filing of the bill, the widow, by a letter addressed

by her to the complainant as administrator, referring to the

agreement of June 10th, 1872, stated that she had expected

to join with her husband in the conveyance of the land so

as to release to the purchaser her right of dower therein,

and that she was still ready to do what and all she could ia

perform that agreement, and was ready to deliver to any per-

son or persons who might become the purchaser or purchasers

of the land, under and pursuant to the agreement, a release

duly executed, of her dower and right of dower in and to the

land, provided the purchase money be paid and secured (so

far as time was given on any part of it for payment) to the

complainant, as administrator of John B. Miller, deceased.

She further thereby declares her willingness to take for her

interest in the land, or for her share of the purchase money^
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«uch share or portion thereof as the courts in this state should

adjudge to be her right. And in consideration of the prem-

ises she thereby offered to and agreed with the complainantj

that if he would, by judicial proceedings or otherwise, cause or

procure the agreement to be specifically performed, and the

purchase money to be paid and secured to be paid to him as

administrator, she would, whenever the purchase money

should be so paid and secured, at his request, deliver to the

purcliaser or purchasers receiving the conveyance, a full re-

lease of her dower and right of dower in the land ; she de-

claring herself willing to receive from the complainant, as

administrator, such portion of the purchase money as should

be adjudged to belong to her. She added that she was not

willing and did not consent, that the purchase money should

'be received by or for David L. Miller, as heir of John B.

JSIiller, deceased, or otherwise.

David L. Miller, Keep and his wife, as administrators,

and Hoyt, Reddish, and Ohlen, answered the bill. Mil-

ler, by his answer, admits that the land descended to him

^s sole heir-at-law of his father, subject to the dower of

the widow therein, and that she was entitled to a distribu-

tive share of the personal estate of iiis father. He states

that he declared himself ready to convey the premises in

question according to the agreement of June 10th, 1872, pro-

vided he were satisfied of the existence and validity of that

agreement, and that he tendered a deed for the property to

the attorney of Reddish and Ohlen, on the 1st of October,

1872, and that it was refused only on the ground tiiat the

widow's dower had not been released." He alleges that the

personal estate of his father was ample for the payment of all

his debts, and he denies that under the circumstances, the

complainant, as administrator, is entitled to receive the pur-

chase money of the land on sale thereof under the agree-

ment, and he claims that the land is his individual property,

by descent from his father, and is not subject to any trust.

He alleges that the agreement was obtained from his father

by Keep, through Hoyt, in the interest of his mother-in-law,
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the widow, in order by that means to convert the property

into personalty, with a view to her obtaining a distributive

share thereof accordingly, as personal property, on the death

of his father who was then very old and infirm ; that Keep
obtained the extension of the time for carrying out the con-

tract to the 1st of October, 1872, and that on that day there

was, in fact, no one ready to take the property under the

agreement, but that the tender was a mere pretence. He al-

leges besides, that Keep arranged with Hoyt that the widow
should absent herself on the 1st of October, so that she

might not be in the way of executing a release of her dower

and that so the tender might be made witli .safety, and that

she did so absent herself on that day, accordingly ; and he

alleges that by such conduct she lorfeited, abandoned or

waived all right, if she ever had any, to have the land de-

creed to be personalty, or to any part of the proceeds of the

sale of the property, if the contract should be established and

specifically performed. He further alleges that the proceed-

ings in this suit are really carried on in the interest of the

personal representatives of the widow, and that they were in

fact instituted by her, or in her behalf. The answer alleges

laches on the part of the complainant and the widow in filing

the bill for specific performance, and alleges that if John B.

Miller entered into the contract in question, and did indeed

extend the time for the performance of it, he was induced ta

do so at a time when his mind was in an enfeebled condition,

against his own better judgment and will, by the over per-

suasion and undue influence, fraud, and contrivance of his

wife and Keep, and without understanding that the result of

tha contract might be to increase the share which his wife

would have in his estate at his death.

Hoyt, Reddish, and Ohlen, by their answer, admit the

agreement of June 10th, 1872, and their liability to take the

property thereunder, and allege that they were ready to do

so on the first of October, 1872, and that their tender was

bona fide. They allege that the widow, in order to hinder

and delay them, and to prevent the fulfillment of the terras «
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of the contract, designedly, on the fii-st of October, 1872, de-

parted from her residence in the vilhige of Madison, contig-

uous to the dwelling-house of David L. Miller, and immedi-

ately left this state, and continued to absent herself from her

residence and from this state for a long time thereafter, and

thereupon neglected and refused to release her dower in the

property ; and they charge and insist that she, by her conduct

in this respect, caused them great vexation and put them to

large pecuniary charges and loss. The answer further al-

leges that the time for the fulfillment of the contract was an

exceedingly important element therein, and that by reason of

the non-performance of the agreement by David L. Miller

and the widow, Hoyt, Reddish, and Olden have been put to

lieavy expense and great loss and damage ; that, relying on

the agreement, and supposing that it would be carried into

effect by John B. Miller, or his rej)resentatives, they spent

large sums of money in laying a public road and opening the

same up to the premises, and they hoped by such expendi-

tures and improvements to immediately sell a considerable

portion of the land to be conveyed to them by John B. Mil-

ler or his representatives, under the agreement, and thus reap

a large pecuniary profit therefrom, but that the conduct and

refusal of the widow, and the neglect of the heir-at-law, pre-

vented them from obtaining a good title to the premises, and

from improving and selling the land during the Fall of 1872,

and that the time for such sale had, M'hen the bill was filed,

December 20th, 1872, gone by. They further allege that

the agreement to open the road was a vital part and condition

of the contract, and that the road has not been opened, and

that this fact further diminishes the value of the premises.

The complainant is properly before the court, seeking as

administrator, to compel specific performance of the contract

of June 10th, 1872, between his intestate and Hoyt. That

contract was valid when it was made, and was so still when

John B. Miller died. Though the answer of the heir-at-law

sets up fraud and undue influence on the part of Keep and

John B. Miller's wife, alleging that they induced Miller to
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€nter into it, with the sinister design on their part of obtain-

ing by that means, for the wife, through the equitable con-

version which might result from tlie contract, a larger portion

of the estate of John B. Miller, at his death, than she other-

wise would have been entitled to, yet there is no proof what-

ever to sustain the charge. On the other hand, the evidence

shows that when the contract was made, John B. Miller was not

only capable of making it, but possessed sagacity and shrewd-

ness, and acted independently. He employed John W. Han-
cock, the surveyor, to make a survey and map of the property,

after the preliminary agreement of the 25th of April, 1872,

had been made. He was with the surveyor part of the time,

at least, while the survey was in progress. The surveyor

testifies that he thinks that Miller told him for what purpose

he wanted the survey and map made, and adds, that he

thinks he told him that he had had a proposal to sell

the property to some parties. He says his impression is?

he made the map in part for Mr. Burnham, who was at-

torney for the purchaser, to examine the title by ; that Mr.

Miller gave him what information he had about it; that

after he prepared the map, he took it, on the 5th of June,

1872, to Mr. Burnham's office, to Mr. Burnham, and that

Mr. Miller went with him there. While there, the witness

made a memorandum of the particulars of the bargain, and

says he understood, on that occasion, that those particulars

were to be in the agreement which Mr. Burnham was to

draw. When inquired of as to his reason for noting those

])articulars in his memorandum, he answered that he was

acting as an agent and friend of Mr. Miller in getting out

the papers, and supposed that he made those notes for Mr.

Miller's assistance and protection. He says Mr. Miller's

jiealth, at the time, was pretty good, and that he appeared

well, and seemed to understand what he wanted. He says

Mr. Miller's memory did not seem to be as tenacious as it had

been formerly, and the witness was acting like a clerk, to

help him keep the things connected. In answer to an



364 CASES IN CHANCERY.

Miller's Administrator v. Miller.

inquiry as to what he thought at the time, of the prudence of

the agreement in providing for payment of only $100 in cash

at the time of its execution, and the provision for release of

any acre, without regard to its comparative value, on payment

of $800, he says :
" That matter was discussed between Mr.

Miller and myself, and I didn't express any opinion to any-

body but him, that I remember ; I don't know that I ought

to answer any further. I said to Mr. Miller that I didn't

exactly approve of it ; T said to him that I thought it

was risky; I think Mr. Miller understood that Mr. Hoyt

contemplated running a street through this property and

selling lots off. My talk with Mr. Miller went further than

the releasing the lots : I think I told Mr. Miller that he

didn't receive money enough, to begin with, to make it sure

and safe to him ; that the value of the trade would turn with

him upon the amount of payments which he received ; that

he might have to let the thing go as some other property had

that he and I knew of, and have to buy it back again ; I

think Mr. Miller agreed with me in that, and remarked to

me that if they paid him the interest, he would have more

money than they had." The witness says he does not know

what Mr. Miller understood about the arrangement ; that the

title was to be taken by some man to be named by Hoyt, and

not by Hoyt himself; but that Mr. Miller said to him that

"Mr. Burnham was cashier, but that he did not know wh®

stood behind it." This witness was, at the time when he

testified, over sixty-seven years of age, and he says he had

known John B. Miller all his life. He was, therefore, capa-

ble of judging as to the capacity of the latter to transact busi-

ness. Mr. Burnham, attorney of Hoyt, testifies that he

thought Miller understood himself very well, as regarded the

business in hand; that he was vigorous in mind and body.

David L. Miller, on his cross-examination, admits that, even

as late as August, 1872, his father would talk intelligently to

any one who came to him on business, and that, even when

he was confined to his bed, as he was then, part of the time,

he was intelligent. There is no proof of want of capacity,
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and, indeed, want of capacity is not distinctly set np in David

L. Miller's answer. Though, on the hearing, it was insisted

on behalf of David L. Miller, that the contract was an im-

provident one, yet this defense is not set up in his answer.

For obvious reasons, he should have set it up there, if he

expected to rely upon it as a defense. The evidence of im-

providence is, it is insisted, to be found in the agreement for

release of any acre of the land, on receipt of $800. Whether

this was an improvident bargain or not, must depend on the

value of the land. That Mr. Miller considered the property

well sold, is evidenced by his remark to Hancock, above

quoted, when the latter spoke to him of this feature of the

contract. The contract was a valid one, and it worked an

equitable conversion of the land into personalty from the

time when it was made. See the cases cited in the notes to

Fletcher- v. Ashburner, 1 W. & T. Lead. Ca. in Eq. 546,

[659]; Smith v. Hubbard, 2 Dick. 730; Story's Eq. Jur.,

§ 790; Champion v. Brown, 6 Johns. C. R. 398 ; Midford v.

Hiers, 2 Beas. 1 ; King v. Ruchnan, 6 C. E. Green 599.

And on the principle of equitable conversion, the purchase

money became a part of John B. Miller's personal estate, and,

as such, was distributable to his widow and next of kin.

Bubb's Case, Freem., Ch. R. 41 ; Baden v. Countess of Pem-

broke, 2 Vern. 215 ; Hawley v. James, 5 Paige 323, 456 ; Dren-

kle's Estate, 3 Barr 377 ; 1 Sugd. Ven. {Sth Am. ed.) 287.

In Laives v. Bennet, 1 Cox 167, it was held that, where an

estate is contracted to be sold, it is, in equity, considered as

converted into personalty from the time of the contract, and

that this notional conversion takes place, although the election

•to purchase rests merely with the purchaser. See also Ripley

V. Waterworth, 7 Ves. 425, 437 ; Townley v. Bedwell, 14 Ves.

591 ; Daniels v. Davison, 16 Ves. 249; ColUngwood v. Row,

3 Jur. N. S. 785 ; Goold v. Teague, 5 Jur. N.S.llQ; Far-

rar v. Earl of Winterton, 5 Beav. 1. And in Curre v. Botoyer,

reported in a note to Farrar v. Earl of Winterton, it was

held that, where the contract is binding at the death of the

vendor, although the purchaser by subsequent laches loses

Vol. X. z
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his right to a specific performance, yet the estate will belong

to the next of kin, and not to the heir-at-law. In Atfy

Gen V. Day, 1 T es., sen., 220, it was held however, that such

conversion will not take place where the court holds that the

contract cannot, or ought not to, be performed. This contract

is not within either of those exceptions. It can, and ought

to, be performed. As the case stood at the filing of the bill,

a complete title could have been made to the purchasers.

The judgments against David L. Miller would have been

decreed to be no liens upon the property, for, in equity, on

the execution of the contract, John B. Miller became trustee

of the property for the purchasers, and, at his death, David

L. Miller became such trustee in ins stead. The complain-

ant, by the bill, tendered a release of the widow's dower, on

the performance of the agreement, and David L. Miller could

have opened the road provided for in the contract.

But, it is urged on behalf David L. Miller, that the court

ought not to decree performance, because the agreement for a

release of the property, on the payment of S800 per acre, is in-

equitable ; and he and the purclia:?ers object also to such decree,

because the widow, as they allege, by her conduct after the

death of John B. Miller, and before the filing of the bill,

precluded herself from the benefit of the contract. The pur-

chasers further object, because of laches on the part of com-

plainant. No objection is made by the purchasers that, if a

conveyance be decreed, the deed to be made by the heir-at-

law cannot be a compliance with the agreement, so far as the

covenants stipulated for are concerned ; nor is any question

raised on that score, or on the ground of any uncertainty as

to the road. As to the first of these objections : As already

remarked, it does not appear that the provision for release, on

payment at the rate of §800 per acre, is inequitable; and, if

it were, this court would not decree performance of it, except

on such terms and with such restrictions as to secure equity

in the premises, Emmo)is v. Hinderer, 9 C E. Green 39

;

Ensign v. Colburn, 11 Paige 503. The second objection is not

sustained by the evidence. The widow does not appear to
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have refused to release her dower ; indeed, she does not

appear to have ever been requested to do so. David L.

Miller did not ask her to release, nor did the purchasers. It

is alleged that, on the morning of the 1st of October, 1872,

€he left her residence in Madison in order to avoid an appli-

cation for a release, but David L. Miller neither made nor

sent to her any request to release; ami, although one of the

purchasers, Mr. Reddish, with Mr. Burnham, left Madison

in the same railroad car with her, they neither of them said

anything to her on the subject, although Mr. Reddish had an

interview with her in the car. If it be admitted that the

witness, Mary F. Young, refers to this occasion, siie contra-

dicts the statement of the answer of Hoyt, Reddish, and

Ohlen, that the widow left this state, for she says she went to

Orange. It does not appear from the testimony of this wit-

ness, that, on the occasion to which she refers, the widow

remained away from her home for more than the day ; and,

indeed, the testimony of this witness is by no means sufficient

to induce the conclusion that the widow was at any time

unwilling to release her dower in order to prevent the

performance of the contract. It is not to be forgotten

in this connection, that it appears by the evidence of Mr.

Burnham, that he had notice on the afternoon of the 1st of

October, 1872, that the widow was willing to release her

dower on such a payment as would secure her rights.

It remains to consider the last objection. There is nothing in

the terms of the contract itself, in the nature of the property,

or of the attendant circumstances, which would make it inequi-

table for this court to interfere and decree performance of this

contract, although the heir-at-law was, on the first day of

October, 1872, unable fully to perform the contract. It

seems evident from the testimony, that the purchasers, when

that demand was made, did not expect performance. It

would, perhaps, not be too much to say, that they did not

desire it. They expected that the heir-at-law would not be

able to give them a title free of the widow's dower. Had
they desired performance, they would probably have taken

\
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some steps to ascertain, at least, whether she would be willing

to release. Yet, although, as before mentioned, Messrs.

Reddish and Burnham saw her in the railroad car, and the

former had an interview with her there, immediately after

his interview that morning with David L. Miller, in which

Messrs. Reddish and Ohlen made the tender and demanded

performance, and Miller, with their consent, deferred his

reply until the afternoon of that day, yet neither Burnham
nor Reddish appears to have made any reference to the

subject. If, as Mr. Reddish testifies, he and his associates

were very anxious that the agreement should be performed

on the first day of October, when they made the tender, it

seems strange that they should not even have inquired

of the widow, on that day, as to her willingness to release

her dower, and that they took no action whatever, upon

the assurance given to Mr. Burnham by the complainant's

solicitor on the 1st of October, that the widow was ready

to sign a release on such payment being made as would

secure her rights. Besides, it is in evidence that Mr. Burn-

ham, the attorney for the purchasers, subsequently to the

1st day of October, 1872, and after the demand made upon

David L. Miller in the afternoon of that day, in answer

to something said to him by the solicitor of the complainant

on the subject of time, said that he did not think there was

any necessity for immediate haste. Mr. Burnham acted for

the purchasers from the beginning, and was their agent iu the

matter. It was he to whom John B. Miller applied for an

extension, and it was by him that the desired extension was

accorded. His acts and declarations in the matter were bind-

ing on the purchasers. I see nothing in the answer or evi-

dence, to lead me to conclude that the delay in filing the bill

from the 1st of October to the 20th of December following,

should bar the complainant from a decree for performance of

the contract. He is entitled to a decree accordingly.

There will be a decree therefore, that David L. Miller con-

vey iu fee simple, to Reddish and Ohlen, the premises in ques-

tion, and that he open (that is, lay out to public use,) the road
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provided for in the contract, according to the agreement.

Miller's wife will be decreed to be entitled to no dower in the

property. Hoyt, Reddish, and Ohlen will be decreed to pay

to the complainant the purchase money remaining unpaid,

that is to say, the sum of $4900, with interest thereon from

the filing of the bill, December 20th, 1872, and to execute

and deliver to the complainant their bond for the residue of

the purchase money, $34,392, payable on the 20th of Decem-

ber, 1879, seven years from the date of the filing of the bill,

with interest from June 20th, 1874, payable annually, with

provision that if any payment of interest shall be in arrear

and unpaid for sixty days after the day on which it shall

become due, the whole of the principal shall, at the option of

the obligee and mortgagee, or his legal representatives, be at

once due and payable; the payment of the bond to be secured

by their mortgage upon the premises, to be duly executed

and acknowledged and delivered by them ; and that Hoyt,

Reddish, and Ohlen |)ay to the complainant interest on the

sum of $34,392, from June 20th, 1873, six months from the

time of filing the bill, to the 20th day of June, 1874. The

money and securities which shall thus come to the hands of

the complainant, are to be administered by him in a due

course of administration, and the administrators of the widow

will be entitled to receive from him the amount of her dis-

tributive share thereof The complainant is entitled to costs

as against all the defendants, except the administrators of the

widow.*

In the matter of the Will of Samuel Swartwout, deceased.

The right to prize money vests in the captor from the time of the cap-

ture, and not from the condemnation. Hence, prize money for prizes not

condeamed for six years after the captor's death, was adjudged to pass to

his legatee, under a residuary clause: "all the residue of funds now held

by me, and all property to wiiich I may become entitled."

*Decree reversed, 12 C. E. Gr. 514.
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Mr. John S. Barhalow, for the executor.

The Chancellor.

The ]ate Commauder Samuel Swartwout, of the United

States Navy, by his last will and testament, dated December

25th, 1866, after making certain specific bequests and a be-

quest of a specified sum of money, disposed of the residue of

his estate, describing it as "all the residue of funds now held

by me, and all property to which I may become entitled."

Having participated in certain captures in the late rebellion,

he was, under the act of Congress then in force on the subject,

entitled to prize money in respect thereof, on condemnation

of the captured effects. A controversy having arisen between

the next of kin of the testator and the residuary legatee, as to

whether that money passes under the residuary bequest, the

executor, Rear Admiral Bell, seeks, by this proceeding, the

direction of this court in the premises.

The testator died on the 5th of February, 1867. The con-

demnation in the cases from which the prize money was derived

did not take place until June 7th, 1873, and the adjudication

was not made until April 20th, 1874. It is insisted on behalf

of the next of kin, that prize money is of the nature of bounty,

and that the title to it does not accrue until condemnation, and

that, therefore, in this case it did not pass as part of the residue,

to the residuary legatee. This position cannot be maintained.

The act of Congress above referred to, gave to the testator his

share of the prize money from the captures in which he took

part, and the right to it was vested in him at his death,

although condemnation had not tiien taken place. It is

settled that prize money is assignable at common law before

condemnation, and that, after condemnation, the title becomes,

by retroaction, perfect in the assignee. Morroiigh v. Comyns,

1 Wils. 211; The Schooner Sally, 1 Gall 401; The Brutus,

2 Gall. 526. The very question now under consideration

was decided in Stevens v. Bagwell, 15 Ves. 139, under circum-

stances quite similar to those of the present case. There the

testator, a lieutenant in the British Navy, was concerned in
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the capture of a Dutch fort in the East Indies, in July, 1781.

He died in December, 1782. A suit in the Admiralty Court

upon the legality of the capture and the distribution of the

prize money, was pending at the time of his death. He left

a will, dated December 28th, 1776. The question was,

whether the money passed under the residuary bequest in his

will. Sir William Grant, M. R., in deciding the case, said

that if the captured effects had, after the death of the testator,

been condemned as prizes to the captors, there could be no

doubt that his share would have passed by his will ; as,

though the property was not completely vested in the captors

until condemnation, yet after condemnation it was, by rela-

tion, considered theirs from the time of the capture; that the

captured effects being condemned to the crown, no right to

any part of the produce could accrue to any one except by the

gift of the crown, and as the testator died before any gift was

made, his will could have no direct operation upon the subject

of the gift, but that the intention of the crown, in all cases

of that kind, was to put what was in strictness a matter of

bounty upon the footing of matter of right; that the service

performed was thought worthy of reward, and though the

))arty performing it died before payment, the claim of bounty

from the crown was considered as transmissable to his repre-

sentatives in the same plight and condition as the claim for

wages or any other stipulated or legal remuneration of ser-

vice ; that in such cases the crown never means to exercise

any kind ofjudgment or selection with regard to the persons

to be ultimately benefited by the gift ; that the representatives

to whom the crown gives are those who legally sustain that

character, but the gift is made in augmentation of the estate,

and not by way of personal bounty to them ; that they take

subject to the same trusts upon which they would have taken

wages or prize money to which the party from whom they

claim might have been legally entitled, and that the represen-

tatives of the testator were therefore entitled to receive that

money, but upon the same trusts as they would taUe his

general estate, and that it was to be considered as if it had
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been actually a part of his property at the time of his death,

and the consequence was that his residuary legatees were en-

titled to it. See also Alexander v. The Duke of Wellington,

2 Russ. & Myl. 35. It will be seen that Stevens v. Bagwell

is directly in point, and the ])rinciple of that case disposes of

all the objections made by the next of kin here, and is de-

cisive of the rights of the residuary legatee to the prize money

in question. It is clear that the testator intended that this

money should pass by the residuary bequest, and no legal

obstacle is presented to the eifect nation of that intention.

The executor will be directed accordingly.

Upton and Williamson, Trustees, vs. The New Jersey

Southern Railroad Company and others.

1. Wlien the jurisdiction of a state court has once attached to a suit, no

subsequent cliange in the condition or residence of a party can oust it,

without express provision to tliat efTect. Hence, the court refused an appli-

cation to remove into a Federal court a suit brought by a citizen of this

and a citizen of another state, against defendants, some of whom were citi-

zens of this, and some, citizens of another state, made on the ground of the

death of the non-resident complainant.

2. The fact that a bill prays an injunction will not, without reference to

the object and purpose of the bill, be regarded as of itself sufficient to bring

the suit within the meaning of the words of the act of Congress of July

27th, 1866: "a suit brought, instituted, and prosecuted for the purpose of

restraining or enjoining the defendant," and to afford a ground of removal

into a Federal court, under that act.

On motion for order to remove the cause as to Jay Gould,

one of the defendants, to the Circuit Court of the United

States.

Mr. W. J. A. Fuller, of New York, for the motion.

Mr. J. Vanaita, contra.
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The Chancellor.

Jay Gould, a citizen of New York, applies, under the act

of Congress of July 27tli, 1866, for an order removing this

cause, as against him, into the Circuit Court of the United

States. The suit was instituted by George B. Upton, then a

citizen of Massachusetts, and Benjamin Williamson, then and

now a citizen of this state. They were trustees of the bond-

holders, under a mortgage given by the Raritan and Delaware

Bay Railroad Company (subsequently, by change of name,

The New Jersey Southern Railroad Company,) of which, by

this suit, they sought a foreclosure and the sale of the mort-

gaged premises. By order of the court, after an interlocutory

decree pro confesso against all the defendants had been made,

the complainants were directed to file a supplemental bill, in

order to bring before the court all the parties in interest, in

reference to certain property which the complainants claimed

under the mortgage, but which claim was disputed. An
original bill, in the nature of a supplemental bill, was accord-

ingly filed in the cause, against Jay Gould and other persons,

not before made defendants in the cause, some of whom were

citizens of this state, and some of other states. After the filing

of this bill, George B. Upton died, leaving Benjamin William-

son, his co-trustee, surviving. After the death of Mr. Upton,

the application for removal was made. It is made under the

act of Congress of July 27th, 1866, which provides that, " if

in any suit already commenced, or that may hereafter be com-

menced, in any state court against an alien, or by a citizen of

the state in which the suit is brought against a citizen of

another state, and the matter in dispute exceeds the sum of

five hundred dollars, exclusive of costs, to be made to appear

to the satisfaction of the court, a citizen of the state in which

the suit is brought, is, or shall be, a defendant; and if the

suit, so far as relates to the alien defendant, or to the defend-

ant who is the citizen of a state other than that in which the

suit is brought, is, or has been instituted or prosecuted for the

purpose of restraining or enjoining him ; or, if the suit is one

in which there can be a final determination of the controversy,
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SO far as it concerns him, without the presence of the other

defendants as parties in the cause; then, and in every such

case, the alien defendant, or the defendant who is a citizen of a

state other than that in which the suit is brought, may, at

any time before the trial or final hearing of the cause, file a

petition for the removal of the cause as against him, into the

next Circuit Court of the United States, to be held in the

district where the suit is pending," &c. It was conceded on

the argument, by the counsel of the applicant, that, until the

death of Mr. Upton, the former could have made no claim

to the right of removal, for the suit had been commenced by

a citizen of another state, in conjunction with a citizen of this

state.

In the case of The Sewing Machine Companies, 18 Wall.

553, (1873,) the court said, that where plaintiff and defend-

ant are both citizens of a state other than that in which

suit is brought, the acts of Congress make no provision for

removal, and that if the act of 1866 be divested of the feature

which provides for a severance of the defendants, and that

which empowers the plaintiff to proceed with the suit in the

state court as against the other defendants, the act is exactly

the same as the corresponding feature of the judiciary act,

except that it extends the time for filing the petition for the

removal of the cause. The counsel of the applicant insists

that, by reason of the death of Mr. Upton, whereby the action

has become a suit between a citizen of this state alone, as com-

plainant, and the applicant and others, some citizens of this,

and some of other states, as defendants, he has become entitled

to the rio;ht to remove the cause into the Federal court.

"Whether he is so or not, must depend on whether the acci-

dent of death entitles him to the right. Had the other

trustee died, and Mr. Upton survived, tiiat accident would

have conferred no right of removal on the a[)plicant. And
again, on this theory, if another trustee, a citizen of a state

other than this, had been appointed in the place of Mr.

Upton, and had been admitted as a complainant in the suit

before the application for removal was made, the right to

remove, which, it is insisted, was acquired by Mr. Upton's



OCTOBER TERM, 1874. 375

Upton and Williamson v. New Jersey Southern Kailroad Co.

death, would have been lost by such subsequent action. Juris-

diction does not depend on such accidents, nor, in my judg-

ment, does the right of removal. No change in the condition

or residence of the parties can take away a jurisdiction which

has once attached. In Morgati's Heirs v. Morgan, 2 Wheat.

290, one of the complainants in the original suit, which was

in the Circuit Court of Kentucky, removed to and settled in

that state, after the bill was filed, and it was insisted that,

therefore, the court could no longer entertain jurisdiction of

the cause, but ought to dismiss the bill. It was held that the

jurisdiction, having once vested, was not devested by the

change of residence of either of the parties. In Clarke v.

Mathewson, 12 Peters 170, the question w^as, whether a bill

of revivor, filed by an administrator who was a citizen of

Rhode Island, against defendants, all of whom were citizens

of that state, could be maintained in the Circuit Court of the

District of Rhode Island. The intestate complainant in the

original suit, was a resident of Connecticut. It was held,

reversing the decree of the Circuit Court, 2 Sum7i. 262, that

the parties to the original suit were citizens of different states,

the jurisdiction of the court completely attached to the con-

troversy, and having so attached, it could not be devested by
any subsequent events. In Mollan v. Torrance, 9 Wheat
537, it was held that a plea to the jurisdiction of the Circuit

Court must show that tiie parties were citizens of the same

state at the time the action was brought, and not merely at

the time of plea pleaded. The court said :
" It is quite clear,

that the jurisdiction of the court depends upon the state of

things at the time of tiie action brought, and that, after vest-

ing, it cannot be ousted by subsequent events." In Dunn v.

Clarke, 8 Peters 1, the complainants in the court below filed

their bill, praying for an injunction to a judgment recorded

against them in an action of ejectment, and to obtain a decree

for the conveyance of the land in controversy. All the com-

plainants were residents of Ohio, and so were the defendants.

The judgment had been obtained by a citizen of Virginia,

who had since died, and the defendant held under his will.
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The court said, they entertained no doubt that jurisdiction of

the case might be maintained so far as to stay execution on

the judgment. The defendant was the representative of the

j)laintiff in the. suit at law, and, although he was a citizen of

Ohio, that fact could not, under the circumstances, deprive

the court of an equitable control over the judgment ; that the

Circuit Court had jurisdiction of the action at law, and no

change in the residence or condition of the parties could take

away a jurisdiction which has once attached; that if the

plaintiff in the action at law had lived, the Circuit Court

might have issued an injunction to his judgment at law,

without a personal service of process, except on his counsel,

and as the defendant in the injunction suit was his representa-

tive, the court might do the same thing as against him ; that

the injunction bill was not considered an original bill between

the same parties as at law ; but if other parties were made in

the bill, and different interests involved, it must be considered,

to that extent at least, an original bill ; and the jurisdiction

of the Circuit Court must depend on the citizenship of the

})arties. Said the court, in Kanouse v. Martin, 15 Howard

198, 208: "Without any positive provision of any act of

Congress to that effect, it has long been established that, when

the jurisdiction of a court of the United States has once

attached, no subsequent change in the condition of tlie parties

would oust it." In the case last referred to, it was held that,

under the twelfth section of the judiciary act, a defendant ha^

a rijjht to remove an action from a state court to a Federal

Circuit Court, if the sum demanded in the declaration exceeded

S500, and that he could not be deprived of the right by an

amendment reducing the sum allowed by the state court after

the right of removal was complete. Gordon v. Longest, 16

Fet. 97, is to the same effect. In Wright v. Wells, Petei'S C.

C. R. 220, a cause was removed from a state court, and the

plaintiff declared in the Circuit Court of the United States,

laying his damages at §500. On rule to show cause why the

suit should not be remanded to the state court, on a sugges-

tion that the sum demanded was less than §500, the court, in
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discharging the rule, said :
" In this court, the plaintiff has

laid his damages at five hundred dollars, which is sufficient

for the jurisdiction of this court, and it cannot be ousted by

the plaintiff's releasing so much of his demand as to reduce

it below tliat sum.

The applicant's right to remove the cause does not depend

on accident, but on the provisions of the law as applicable to

the condition of the parties at the time of the commencement

of the suit. If a removal should take place under the cir-

cumstances of this case, and after it had been effected, a

citizen of a state other than this should be appointed trustee

and made complainant in the place of Mr. Upton, it is almost

too obvious for remark that that would not affect the juris-

diction of the Circuit Court. The language of the act ha&

direct reference to the commencement of the suit, and to the

commencement alone. " If, in any suit already commenced,

or that may hereafter be commenced in any state court,

against an alien, or by a citizen of the state in which the suit

is brought," &c. It will be seen that the act, by its very

terms, applies to suits commenced against an alien or citizen

of another state than that in which the suit is brought in the

state court. It is not to be doubted that the time when a

defendant is brought into a suit already commenced, is the

time at wiiich the suit is to be regarded as being commenced

as to him. The ^cc makes no provision for removal in case

of a suit commenced by a citizen of the state in which the

suit in the state court is brought and a citizen of another

slate against an alien, or a citizen of another state and a

citizen or citizens of the first mentioned state. If Mr.

Upton had, after the suit was commenced, removed from

Massachusetts into, and become a citizen of New Jersey, this

would not have given the applicant the right to remove the

cause, for the suit would still have been a suit commenced by

a citizen of New Jersey and a citizen of Massachusetts, and

on the principles illustrated in the above cases, the question

would not have been affected by such removal. Morgan's

Heirs v. Morgan, supra. For the like reason the death



378 CASES IN CHANCERY.

Upton and Williamson v. New Jersey Southern Eailroad Co.

of that one of the two complainants, who was a citizen of

Massachusetts, cannot affect the question of removal.

These considerations lead me to the conclusion that the

applicant is not entitled to a removal of the cause. But

there are other considerations conducing to the same result.

The suit, so far as relates to the applicant, is not brought,

nor is it nor has it been instituted or prosecuted, for the

purpose of restraining or enjoining him within the meaning

of the act. That, indeed, is one of the objects, but it is

incidental merely. The main object of the bill as to him is

clearly shown by the prayer, which is "that it may be de-

creed that the New Jersey Southern Railroad Company owed

nothing to said Jay Gould when he became possessed of said

one thousand six hundred and nineteen shares of stock, and

to that end, that an account may be taken of his dealings with

the said company and with its earnings and property, either

through its directors or otherwise; and that it may be decreed

that he acquired no title to said stock, and that his sale of

said stock may be decreed to have been illegal and fraudulent

and may be set aside ; and tliat said James and Field may

be decreed to have no valid title to said stock and to surren-

der the certificate tiiereof; and that the said steamboats

^' Jesse Hoyt" and "Plymouth Rock," may be decreed to

be the property and part of the plant of the New Jersey

Southern Railroad Company and subject to the lien of your

orators' mortgage ; and that said Jay Gould may be decreed

to redeem the same from all maritime liens thereon and from

any pretended sale thereof, and to return said steamboats

within the jurisdiction of this court, to tiie end that they may

be sold under the decree in this cause; and that for the same

end, said Gould may be decreed to return within the jurisdic-

tion of this court, two locomotive engines, one passenger car,

thirty-three flat cars, and ten box cars, belonging to said last

named company and covered by your orators' mortgage, and

which were removed by and are now held by him on his said

railroad in Delaware and Maryland; and that said locomo-

tives and cars may be decreed to be subject to the lieu of
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your orators' mortgage ; and that the said East End Hotel

and the furniture and equipment thereof, may be decreed to

be the property of and part of the plant of the said company,

and not the property of Jay Gould or of any other person,

and to be subject to the lien of your orators' mortgage."

It will be seen that the bill is not what is commonly known

as an injunction bill, but is a bill for an account and for the

delivery of certain property, real and personal, alleged to

have been mortgaged to the complainants, and to have been

wrongfully taken into possession and claimed by the appli-

cant, and by him held or disposed of for his own benefit.

The injunction prayed against him and the other defendants

is incidental to the relief sought by the bill. Surely, the fact

that a bill prays an injunction will not, without reference to

the object and purpose of the bill, be regarded as of itself

sufficient to bring the suit within the description contained

in the act, and therefore to entitle it to be considered within

the meaning of the act, a " suit brought, instituted and prose-

cuted for the purpose of restraining or enjoining the defend-

ant." It is too obvious for elucidation, that there can be no

final determination of the controversy in this suit, as far as it

concerns the applicant, without the presence of the other de-

fendants as parties in the cause. Smith v. Rines, 2 Sumn.

-338.

Entertaining these views in reference to this application, I

am constrained to refuse to make an order for removal.

Barrett and wife va. Doughty.

1. A husband is not a proper party complainant to a bill by his wife for

a reconveyance to her of land which she and her husband conveyed to the

defendant, and which was then her separate estate.

2. Leave given to amend by substituting a proper and responsible per-

son as next friend of the wife, and making the husband a party defendant.
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3. A misjoinder may be assigned as cause for demurrer, ore tenus, at the

argument, though a general demurrer for want of equitv be overruled.

4. It is the settled practice, that where a demurrer is put into the whole

bill for causes assigned on the record, if those causes are overruled, the de-

fendant will be allowed to assign other causes, ore tenus, at the argument,

but the demurrer ore tenus, must be for some cause which covers the whole

extent of the demurrer.

On bill and general demurrer.

3Ir. Alex. H. Sharp, for the demurrer.

J/r. F. F. Westcott, contra.

The Chancellor.

The bill is filed by husband and wife to obtain a recon-

veyance to the latter, of land which she and her husband,

her co-complaiuaut, conveyed to the defendant, and which

was then her separate estate, and for an account of the rents

and profits since that conveyance. The defendant demurred

for want of equity, and on the argument assigned for cause of

demurrer, among other things, multifariousness and misjoinder

of husband and wife as complainants. The bill has equity.

It is not multifarious. But according to the practice as

settled in this court by Johnson v. Vail, 1 McCarter 423, the

demurrer must be allowed on the ground of misjoinder. It

was insisted on the argument, that the objection on that ground

could not be entertained under the demurrer on record. But

the practice on this point is thoroughly settled. Where a

demurrer is put in to the whole bill for causes assigned on

the record, if those causes are overruled the defendant will

be allowed to assign other causes of demurrer, ore tenus, at the

argument, but the demurrer ore tenus, must be for some cause

which covers the whole extent of the demurrer. Story's Eq.

PL, § 464 ; Stillwell v. McNeely, 1 Green's Ch. R. 305 ; Gar-

lich V. Strong, 3 Faige 440; Wake v. Parker, 2 Keen 59.

The demurrer is allowed, but without costs. Leave will be

given to amend by substituting a proper and responsible per-
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son as next friend of the wife, and making the husband a

party defendant. The amendment is to be made within

thirty days from the date of the order to be made in pursu-

ance of this decision. In default thereof, the bill will be

dismissed.

Lore and others vs. Stiles and wife.*

1. "Where a general grant is made of two acres of laud adjoining or sur-

rounding a house, part of a larger quantity, the choice of the two acres is

in the grantee, and a devise is to be considered as a grant.

2. The grantee of such devisee has the right of selection, if not made
before the conveyance to him.

3. If the selection cuts off the owners of the rest of the land from access

thereto, a way of necessity exists in their favor over the land selected.

On final hearing on pleadings and proofs.

Messrs. Potter and Nixon, for complainants.

The Chancellor.

Henry Bradford, late of the county of Cumberland, de-

ceased, by his will, dated November 26th, 1859, devised as

follows: ''I give and bequeath to my wife Sarah, the house

and lot where Ebenezpr Whitaker now lives, and also two

acres of land, purchased of Ebenezer Westcott, adjoining the

above mentioned lot, to have the same during her natural life,

and after her death to go to my son Enos." His wife sur-

vived him. On her death, Enos took possession of the house.

The property is in the village of Newport, in C'umberland

county. Enos afterwards conveyed the devised premises in

fee to Daniel T. Davis, by whom the same were conveyed in

fee to Sarah Stiles, one of the defendants, who is one of the

daughters of the testator. The testator, at his death, owned

in fee simple about seven acres of land adjoining tlie house

* Cited in youmans v. Youmans, 11 C. E. Gr. 153 ; Benhaii v. Hendrick-

son, 5 Slew. 444. '

Vol. X. 2 a
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lot above mentioned. That land he had purchased of

Ebeiiezer Westcott, part of it in 1815, and the rest in 1823.

It adjoined the house hit (which is in shape a parallelogram,)

on the entire southwesterly and northeasterly side of the

latter. It had a front of thirty-five rods and sixteen links

on the road leading to Newport Neck, and a front of seven

rods and twenty-three links on Main street. About one

acre (the part fronting on Main street,) was devised to the

testator's son James. At the testator's death, the two acres

were not designated in any way. Neither the widow nor

Enos fenced them off, or in any other way designated them.

Davis, after his purchase from Enos, selected them and fenced

them off. By his selection, he located them on the road,

taking for the purpose a piece of the depth of the house lot,

extending from the southerly line of that lot to the southerly

line of the Westcott land, and being about nine rods deep,

and including the whole front of the property on the road to

Newport Neck. It does not appear when this was done, but

it must have been prior to the 31st of January, 1863, for his

deed to Mrs. Stiles is dated on that day. The bill alleges

that the testator made no disposition of the rest of the five

acres by his will, and that it belongs by descent to the children

of the testator, all of whom but one are living, and the

children of liis deceased son James. The bill is filed by the

children of the testator and those of James, with the husbands

of such of them as are married M'omen, against Mrs. Stiles

and her husband. It states that the division made by Davis

was without the knowledge or consent of the heirs-at-law of

the testator, and the complainants allege that if it be permitted

to stand, they will be cut off from access to their land from

tiie road or street ; that there is no other way of access to

their land, and that the land fronting on the street is valua-

able for building lots, and the loss of any part of the frontage

would be material to them. They propose a division, by

which part of the land lying on the street will be assigned to

the heirs-at-law, and the object of the bill is to obtain such

division. The testator evidently intended that his widow



OCTOBER TERM, 1874. 383

Lore V. Stiles.

and Enos should be free to locate the two acres as they might

choose, for he not only does not impose any restrictions on

their choice, but does not devise the rest of the five acres

specifically, and directs that all of his land not specifically

disposed of by the will, be sold, and that the money arising

from the sale, after deducting expenses, be, with the residue

of his personal estate, equally divided among his children.

He, however, as before stated, devised another part of this

Westcott property to his son James, the part which fronts on

Main street. It appears that since the testator's death, a

street has been opened east of that part of the five acres which

was left after fencing off the two acres taken by Davis, and

that part of that residue fronts for a considerable distance on

that street, and thus access to it is provided. If this were

not so, a way of necessity would exist over the two acres, in

favor of the owners of the rest of the five acres. The value

of the land in question for building purposes, was undoubtedly

far less at the date of the testator's death, which took place

about 1860, than it is at present, if indeed there was any de-

mand for it for those purposes ; and in the eleven years which

elapsed between the fencing off of the two acres by Davis

and the filing of the bill in this cause, the property has proba-

bly risen in value, and a reason for disturbing the selection

may present itself now to the heirs-at-law, which perhaps

did not exist, either at the testator's death or when the divi-

sion was made. However that may be, the location had been

made, and as far as appears, acquiesced in for over eleven

years, when the bill was filed. The relief sought by the bill

cannot be granted. The right of the widow and Enos, or

their grantees, to select and locate the two acres, is undoubted.

Where a general grant is made of a certain number of acres

of land adjoining or surrounding a house, part of a larger

quantity, the choice of the land granted is in the grantee

and a devise is to be considered as a grant. Hobson v. Black-

hum, 1 Myl. & K. 571, 575 ; Duchmanion v. Duckmanton,

5 H. <& N. 21d ; 1 Jarman on Wills 320; Jacques v. Cham-
bers, 2 Coll. 435; Vin. Abr., 8 Vol., p. 48, _p^. 11.

The bill will be dismissed.
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Morris and Essex Kailroad Co. v. Hudson Tunnel Eailroad Co.

The Morris and Essex Railroad Company and The
Delaware, Lackawanna and Western Railroad
Company vs. The Hudson Tunnel Railroad Com-

pany and Haskins.*

1. The Hudson Tunnel Kailroad Company, claiming to be a corporation

organized under the General Railroad Law, having entered upon land of

complainants without their consent, and having made large excavations

therein, were restrained from further prosecuting their work until they

should make compensation.

2. Such entry having been made, not only without the permission, but

against the warning and protest of the complainants, the defendants have

no equity to be permitted to proceed with their work, even in view of their

effort to make compensation, on the ground of acting in good faith in be-

ginning their work, and under misapprehension of the authority of the

municipal -iiuthorities (by whose permission they entered) over part of the

premises. There is neither mistake, accident, or exigency.

3. That part of the land taken was part of a public street, does not affect

the right of the owners to compensation.

4. That necessity of first making compensation is not avoided by the plear

that the work in whicli the defendants are engaged is an exploration. It

is not the exploration contemplated by a charter giving license to enter

upon lands to explore, &c.

5. Equity will enjoin a trespass which is continuous, and invades pro-

prietary rights.

On bill and answer, and affidavits annexed to each. Ou-

order to show cause why an injunction should not issue.

Mr. Vanatta, for complainants.

J/r. John Linn, for defendants.

The Chancellor.

The complainants, by their bill, pray, among other things,

that the defendants. The Hudson Tunnel Railroad Company

and Dewitt C. Haskins, president of that company, may be

* Cited in Bedman v. Philadelphia, Marlton and Medford B. B. Co., ft

Stew. 166.
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restrained from entering upon land of the complainants, in

Jersey City, and from doing any act thereon, in or for the

construction of their proposed tunnel under the Hudson river.

The land in question is bounded on its southerly side by the

middle line of what is called Fifteenth street. The com-

plainants, more than a year ago, as they allege, and about six

months ago, as the defendants admit, erected a fence on a line

about five feet distant northerly from the above mentioned

middle line, and extending about eighteen hundred feet from

Provost street to the river. They allege that they and those

under whom they claim, have been, for a long time past, in

the peaceable and lawful occupation of the premises. They

deny that Fifteenth street has ever been laid out, opened, or

worked, or in any way improved as a public street, over the

premises in question, or that it has ever had any existence

as a public street or highway there.

On the 18th of November last, the defendants entered on

the premises, then in the exclusive possession of the com-

plainants, and broke down and removed part of the fence

above mentioned, and commenced digging there a large shaft,

thirty feet in diameter, partly on the land in complainants'

possession, and partly on land claimed by The Jersey Shore

Improvement Company, and from that time until they

were stopped by the interim injunction in this suit, they were

engaged in that work with a large force of workmen. The
bill alleges, and the statement is not denied, that the defend-

ants have occupied, and are still occupying, the land claimed

by the complainants, with large quantities of earth and other

matter thrown out in making the excavation, and have

j)laced and deposited there engines, machinery, and tools, and

large quantities of brick, timber, and other materials, to be

used in the construction of the shaft ; and that they have

erected, partly on the complainants' premises, and partly on

property claimed by The Jersey Shore Improvement Com-
pany, a large temporary building, about seventy-five feet

long, and about forty-eight feet wide. The shaft is circular
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in shape, and is being lined with a brick curbing of three and

a-half feet in thickness.

The defendants claim to be a corporation under the act

" to authorize the formation of railroad corporations, and reg-

ulate the same," {Pamjjh. L., 1873, p. 88,) commonly known
as the General Eailroad Law ; and they propose, as appears

by their articles of association, to construct, under the pro-

visions of that act, a subterranean and submarine railroad, to

run throuo;h a tunnel, " from some convenient and elicrible

point upon the western shore of the Hudson river, and within

or near Jersey City or Hoboken, and thence to run by the

most direct and feasible route, under the bed of that river, to

a convenient and eligible point in that part of the boundary

line between the states of New Jersey and Xew York, lying

between Jersey City or Hoboken, and the city of New York,

there to connect with another railway to be similarly con-

structed under the laws of tiie state of New York, and extend-

ing into the city of New York." They seek to justify their

entry upon, and occupation of, the premises, by a license from

the board of aldermen of Jersey City. They allege, also, that

their work is a mere exploration, and, therefore, may be re-

garded as but temporary in its character ; and they insist that

their occupation of the premises is, at most, a trespass, of

which this court, on well recognized principles, will not take

cognizance, and for whicii an ample remedy exists at law.

The hill raises the question whether the tunnel company is

a lawful corporation, entitled to exercise the powers conferred

by the general railroad law. It alleges that tlie land which

the defendants have occupied, is " necessary, essential, and

indispensable" to the complainants for the purposes of their

franchises, and claims that, therefore, the tunnel company, if

they are indeed entitled to the benefit of the provisions of the

general railroad law, are, by the thirty-sixtii section of that

act, prohibited from taking that land, or any part of it, by

condemnation or otherwise. It is unnecessary to consider

either of these questions in disjwsing of the present motion.

That the tunnel company have not made compensation to the
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complainants for the land claimed by the latter, which the

former occupy, and propose to take for their shaft and tunnel,

is admitted. It appears that recently, and after they had

entered upon the premises, and had taken possession thereof,

they instituted proceedings, which are still in progress under

the provisions of the general railroad law, to obtain an ap-

praisement of the complainants' damages for the land taken

and proposed to be taken. The fact that the complainants

and those under whom they claim, have for a long time past

been in peaceable possession of the premises, is not denied by

the answer or the affidavits annexed thereto. That the tunnel

company, if authorized to take tlie land, were bound to make

compensation to the complainants before entering upon their

property, will admit of no question. The general railroad

law expressly provides that payment or tender of all damages

for the occupancy of lands through, under, or upon which any

railroad laid under the authority of that act, and its con-

veniences, appurtenances, and appendages may be laid out or

located, shall be made before the company, or any person

under their direction or in their employ, shall enter upon or

break ground in the premises, except for the purpose of sur-

veying and laying out the road and its conveniences, appur-

tenances, and appendages, and of locating the same, unless the

consent of the owner of the land be first obtained. This

right to compensation is secured by the provision of the Con-

stitution, that private property shall not be taken for public

use without just compensation, and that individuals or private

corporations shall not be authorized to take private property

for public use, without just compensation first made to the

owners. If it be admitted that tiie premises in question are

part of a public street, this will not affect the right of the

complainants to compensation. It is settled in this state,

that a railroad company authorized to acquire lands for the

use of their road by condemnation, and required to make pay-

ment or tender of compensation to the owners before occupying

the land, cannot construct their road across or upon a high-

way, without making compensation to the owner of the soil
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occupied by the highway. Starr v. Camdan and Atl. R. R.

Co., 4 Zah. 592 ; Central R. R. Co. v. Hetjield, 6 Butcher 206.

" It would seem to follow," says Chancellor Green, treating

of this subject in Hinchrnan v. Paterson Horse Railroad Co.,

2 C. E. Green 75, 78, " that the owner of the soil under a

highway cannot be deprived of his property, or be prejudiced

in any right tiierein, without compensation, even by express

authority of the legislature, without a violation of the pro-

vision of the Constitution which declares that private property

shall not be taken for public use without just compensation."

He adds, that this is especially true where the land taken is

applied exclusively to the use of the railroad, as by tunneling

under the highway for the railroad track. The case is not

altered by the fact that the highway is a street in a city.

People v. Laxc, 34 Barb. 494. Nor can the defendants esca|)e

from the necessity of making previous compensation in this

case, by the plea that the work in which they are engaged is

an exploration. They propose to sink their shaft to the depth

of sixty-five feet, and if no insuperable difficulty presents

itself, to proceed from the shaft to the construction of their

tunnel, working it through the shaft. Though, in a certain

sense, the shaft may be said to be an experimental work, and

the enterprise tentative, it is obviously an abuse of language

to term the work an exploration, within the meaning of the

eleventh section of the general railroad law, by which license

is given to enter upon lands or watei-s for the purpose of

exploring, surveying, leveling, and laying out the route of,

and locating, any railroad which it is proposed to construct

under that act. Nor can the action of the defendants be

regarded as a mere trespass. If the complainants' proprietary

rights have been invaded, they are entitled to protection.

Besides, the trespass is of a continuous nature. The defend-

ants claim to be a corporation under the law of this state, and

to be exercising powers derived from that law. They cannot

be permitted to violate a provision of that law, intended to

secure a constitutional right.

The defendants further insist that, inasmuch as they have
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already begun their work, acting bona fide, and at least under

a misapprehension as to the authority of the municipal author-

ities over the premises, (ihey claim, however, that those

authorities had full power over the subject,) they ought to be

permitted to proceed, esi)eclally in view of the effort they are

making to make compensation. But this case presents no

equity in their favor. There is neither accident, mistake, nor

exigency. They were bound to make or tender compensation

before they entered upon the property ; but the case shows

that they entered on the premises and occupied them, not

only without the permission of the complainants, but after

refusal of such permission and against the warning of the

complainants, given on the very day the defendants began

their work. They cannot convert their wrong into an equity

to protect them in persisting in the wrong. Assuming, then,

for the purposes of this motion, that the tunnel company is a

lawful corporation, duly organized under the general railroad

law, and entitled to exercise the powers granted by that act,

and that they may lawfully take, by condemnation, the land

in question, and that the land is a public street, and that the

-board of aldermen could lawfully authorize them to occupy

the street for purposes wholly foreign to, and incompatible

with, the recognized uses of a street in a city, (on which

point see State v. Laverach, 5 Vroom 201,) the defendants

must, on the case made by the bill and answer, be enjoined

from further prosecuting their work on the land until they

shall have made compensation. This court is reluctant to

interfere with the progress of public work, but it cannot fail

•to recognize and protect the constitutional rights of property.

The order to show cause will be made absolute, and an

injunction issued accordingly.
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Pierson v. Lum.

PiERSON VS. LuM and wife.*

1. A contract entered into by a married woman for the sale of her estate

will not be enforced.

2. But equity will charge such estate with the value of property deliv.

ered to her as the consideration of the contract, and with moneys expended

by the vendee in the erection of a house on the land, and in otherwise

improving it, with her knowledge and consent.

On final hearing on bill and proofs, taken under order to

proceed ex parte.

Mr. R. S. Green, for complainant.

The Chancellor.

On the 20th of February, 1871, Jane C. Lum, wife of

Lewis P. Lum, was the owner in fee of a lot of laud in the

city of Elizabeth. On that day an agreement in writing, pur-

porting to be between her husband and the complainant, was

executed by her and her husband, under their hands and .seals,

for the conveyance by her husband, by deed to be executed

by him and her, of the lot above mentioned to the complain-

ant, free from all encumbrances, for the consideration of a

certain bay horse, harness and phseton. The agreement also

provided for the erection, by the husband for the comj)laiuant,

of a building upon the property, according to a written agree-

ment of the above date, made by and between them. The

horse, harness and phseton were duly delivered. The house

was built on the premises by the husband for the complainant,

under the last mentioned agreement. The price stipulated

to be paid for it was ^3800. Of this amount the complain-

ant paid, as appears by the receipts of the husband endorsed

on the building contract, $1300. For the rest of the $3800

a mortgage of $2500 was put upon the premises by Lum and

his wife, the loan having been negotiated by the complainant,

* Cited in Peeler v. Lvey, 11 C. E. Gr. 332; Homoeopalhic Mutual Lij^

Insurance Co. v. Marshall, 5 Stew. 112.
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who was to take the premises subject to that encumbrance.

The complainant, during the progress of the building, put in,,

at his own expense, stained glass in the parlor doors. He
also, at his own expense, graded the lot and set out trees

upon it, put down a stone well curb, and put lightning rods

on the house, and after the house was completed he caused it

to be cleaned. He took possession of the property after the

house was finished, but Lum subsequently broke into it and

got possession, and held it against the complainant. The

defendants refused to convey the property to the complainant^

and he files his bill for a specific performance of the contract

to convey, or failing that, for a decree for satisfaction, by

charge on the property of the money paid by him. The prayer

for specific performance must be denied. Without referring

to the defective character of the agreement in tliis case, it is

enough, on this point, to say that equity will not decree the

specific performance of a contract entered into by a married

woman for the sale of her estate. Wooden v. Morris and

wife, 2 Green's Ch. R. 65 • Pentz v. Simonson, 2 Bens. 2:i2.

But the complainant should receive the value of the horse,

harness and phseton, and be repaid the money paid by him on

account of the house and grounds. The evidence is that tiie

wife consented to and joined in the contract for sale, which

contained a reference to the agreement for building the house,

and that she knew of the payments made by the complainant.

The money paid by him on account of the house and grounds

enhanced the value of her separate estate. In equity slie is

bound to repay it to the complainant, and to pay him the

value of the horse, harness and phseton, and under the cir-

cumstances equity will charge her separate property with the

payments made by the complainant and the value of the pro-

perty delivered by him as the consideration of the agreement

to convey. Pentz v. Simonson, supra. There will, there-

fore, be a reference to a master to ascertain and report the

amounts paid and the value of the horse, harness and phseton.

The complainant will not be allowed for his personal services

in superintending the construction of the building.
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Hewitt V. Montclair Eailwav Co.

Hewitt vs. The Montclair Railway Company
and otiiers.

1. An adjournment of a sale of real estate under a public statute, for any

period not exceeding one week, need not be advertised in the newspapers.

A formal adjournment of the sale from week to week is sufficient.

2. Application to set aside master's sale refused, no improper control of

complainant's solicitor over the a<ljourninents, nor any surprise upon the

petitioner, appearing ; nor that any greater price could be obtained upon

a re-sale, or that a re-sale could in any way benefit the petitioner.

On order to show cause why master's sale should not be

«et aside. On petition and affidavits.

3Ir. John Linn, for petitioner, "William A. Guest.

Mr. Cortlandt Parker, for purchaser.

The Chancellor.

Under tUe fieii facias for sale of the mortgaged premises in

this cause, the master to whom the execution was directed, sold

the premises at public auction on the 18th of December, 1874,

to the complainant, the highest bidder, for $3000. The

amount due the complainant, who was the holder of the

second mortgage, on tiie execution, was $887,790, besides in-

terest and costs. The property was sold subject to the first

mortgage, which was for over $2,000,000. It appears that

the mortgaged premises are regarded as of far less value than

the amount of the first mortgage. The petitioner, William

A. Guest, was the owner of the property subject to the mort-

gages, he having bought it at a sale made by the receivers.

He asks that the sale may be set aside on three grounds : First,

that the adjournments were not legally advertised ; Second,

that they were not legally announced ; and, Third, that the

master, in adjourning the sale from time to time, acted by
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direction of the complainant's solicitors. As to the first ob-

jection : it appears that on the clay fixed for sale in the original

advertisement, the sale was adjourned for four weeks and that

that adjournment was duly advertised in the newspapers..

The sale was then adjourned from week to week from that

time till the day of sale, but the adjournments were not adver-

tised. The petitioner insists that each of these adjournments

should, according to law, have been advertised in the news-

papers, arguing that the legislature intended that if a sale be

adjourned for over one week beyond the day fixed for sale

in the original advertisement, all subsequent adjournments^

for whatever period, must be advertised in the newspapers.

The language of the act {Nix, Dig. 866, § 67,*) on this

point is: "and if said sale shall be adjourned for more thatt

one week, said adjournments shall be published in said two

newspapers," &c. The meaning clearly is, that if any ad-

journment be for a longer period than one week, noticeof it

shall be published in the newspapers, and by necessary im-

plication, any adjournment for a period not to exceed one

week need not be so advertised. The legislature did not

deem it necessary to require advertisement in the newspapers

on adjournments from day to day, or for a period of a very

few days merely, so that it did not exceed a week. Of such

adjournments, those interested in the sale or desiring to pur-

chase at it would not require a reminder. It is enough to

say that the legislature has not provided that adjournments

which do not exceed one week shall be advertised in the

newspapers.

The second objection is that the adjournments were not

legally announced. I do not deem it necessary to refer

to the testimony of the master on this head. I do not

perceive that he was in any wise remiss in his duty in this

particular, or that the reqirements of the law in this respect,

were not fully complied with. Nor do I find in the testi-

mony above alluded to, which is all the evidence which has

been produced on the subject of the conduct of the sale, any

ground for setting aside the sale because of any improper

* Bev., p. 1043, ^ 6.
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control by the complainant's solicitors over the adjournments.

It appears from the testimony, that there was no surprise

upon the petitioner, for tliere was an arrangement between

his solicitor and the master, for the convenience of the peti-

tioner and his solicitor to relieve them from the necessity of

repeated attendances, that the master should inform one of

them when the sale would take place, and that he accord-

ingly notified the solicitor on the 9th of December, that the

sale might take place on the 11th of that month. The peti-

tioner's solicitor attended accordingly on the last mentioned

day, when the sale was adjourned to the 18th of December,

and on that day he attended and bid on the property. It is

•not alleged that any greater price could be obtained for the

property on a re-sab, or that a re-sale could in any way

benefit the petitioner. I am unable to see any ground for

granting the prayer of the petition. The order to show cause

will, therefore, be discharged, and the petition be dismissed,

with costs.

Chapman vs. Chapman.

1. It is the duty of a wife who sues for a divorce, to cease cohabitation

with her husband until the termination of the suit.

2. Where a wife files her bill for divorce on the ground of adultery, the

husband will not, because the wife clams to be the owner of the house in

which they dwell, be compelled to leave it until it shall be determined by

the result of the litigation whether the charges against him are well

founded or not.

On petition and affidavits, and answer.
^

Mr. C. H. Winjield, for petitioner.
I

Mr. J. Flemming, for defendant. '

The Chancellor.

The complainant has filed her bill in this suit for a divorce

a vinculo, on the ground of adultery. The defendant has an-

wered, and each of the parties has taken testimony. The
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complainant now files her petition in the cause, praying that

the defendant may be restrained from entering intoor remain-

ing in the house in which they reside, in Jersey City, from

this time forward till the termination of the suit, and from

annoying, disgusting or disturbing her therein. The petition

complains of the defendant's conduct in the house. There

Avas no application for alimony in the cause. It appears from

the answer to the petition, that the complainant is in receipt

of an income of $2000 a year from her separate estate. Each

of the parties claims to be the owner of the house. The com-

plainant admits that the defendant is owner of part of the

furniture in the house. The complainant, having filed a bill

of divorce from her husband on the ground of adultery, was

not ouly at liberty to cease cohabitation with him until the

termination of the suit, but it was her duty to do so. Marsh

V. Marsh, 1 McCarter 316 ; Sullivan v. Sullivan, 2 Addams

299 ; 2 Bishop on Marriage and Divorce, § 384. " When a

suit is pending," says Bishop, "for divorce from bed and

board, or from the bond of matrimony, or for declaring a

marriage duly solemnized void from the beginning, it is

legally improper for the parties to live in matrimonial cohabi-

tation, whatever is to be the result of the suit. Even if the

husband offers to support the wife in his own house, with

separate beds, she should not accept the offer. Therefore the

single fact that the suit is pending, is alone sufficient to entitle

the wife, who has no adequate means of her own, whether

plaintiff or defendant, to alimony during its pendency." Says

Chancellor Green on this subject, in Marsh v. Marsh, "A
regard to public decency, as well as the settled usage of the

court, requires that under such circumstances the parties should

not live together." The wife, in this case, is under no hard

necessity to continue her cohabitation with her husband,

especially in view of her pecuniary independence of him. But

she claims that inasmuch as she is the owner of the house, and

of a considerable part of the furniture therein, she ought not

to be required to leave her property, but on the other hand

her husband should be required to leave the house. In sup-
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port of this claim much stress was laid, iu the argument, on

the fact that, according to the construction put upon the act

of 1870 by the petitioner's counsel, the wife, in such a suit

as this, is not a competent witness to prove anything but her

marriage to the defendant, and that, therefore, if the defend-

ant should apply for permission to amend his answer, to

set up condonation as a defence, and the permission should

be accorded, she would be unable to meet tiie charge by her

own testimony. But she may escape all liability to this ap-

prehended difficulty and all annoyance from her husband by

removing from the house. Should she do so, the court would

protect her rights of property. In this case the husband is

already under the injunction of this court in another suit,

brought by the wife against him, restraining him from dis-

posing of that part of the furniture in the house which is

claimed by her as her separate property. Moreover, the par-

ties in this case, though living under the same roof, occupy

separate apartments. Their relations are apparently hostile.

Each complains of the animosity of the other. There appears

to be no lack of witnesses in the house, and they do not seem

to be unfriendly to the petitioner. The defendant, if the con-

struction of the act of 1870, above mentioned, be conceded,

will be, equally with her, disqualified from testifying in the

cause as to anything except the marriage. There would seem

to be no substantial ground for the apprehension on which

this application is based. The question here is, whether this

court will exclude the defendant from the house in which he

and his wife reside with their family, and where as yet he has

a right to dwell, merely because his wife has filed her bill for

divorce on the ground of adultery. To do so would, to say

the least of it, be to prejudge him. Certainly, the proposi-

tion that a husband against whom his wife files a bill for

divorce on the ground of adultery, is, in case she claims to be

the owner of the house in which they dwell, to be banished

from his home until it shall have been determined by the

result of the litigation whether his wife's charges are well or
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ill-founded, is novel and extraordinary. It cannot be main-

tained. The prayer of the jDetition is denied, and the peti-

tion dismissed.

Ward's Executors vs. Hague and others. *

1. The equity which entitles a subsequent mortgage encumbrancer to the

benefit of a release executed by a first mortgagee, arises only when the first

mortgagee gives the release with knowledge of the existence of the subse-

quent mortgage ; and if the release is executed without notice of existing

equities on the part of the subsequent encumbrancer, the first mortgagee is

not responsible for the consequences of his act, nor is the lien of his mort-

gage in any wise impaired. The recording of the subsequent mortgage will

not operate as constructive notice of its existence to the prior mortgagee.

2. To entitle the holder of a judgment on a lien claim upon a building

erected upon premises covered by a mortgage, to the benefit of a release,

made after the commencement of the building, of other land embraced ia

the mortgage, the mortgagee must have had knowledge at the time he

executed the release, of the existence of the claim, and have acted in bad

faith and with unjust intention. The mere fact that when the release was

made the building was in progress, and the mortgagee knew it, is not

sufficient.

Motion to open decree pro confesso and let in defendants

to answer.

M?'. Fredei'ich Adams, for the motion.

Mr, Oscar Keene, contra.

The Chancellor.

This case comes before me on an application on behalf of

certain of the defendants, to set aside the decree pro confesso

and order of reference, and admit them to answer, to the end

that they may set up an equity against the complainant. The
applicants are holders of a judgment on a mechanics lien

* Cited in Hill's Adm'r v. McCarter, 12 C E. Gr. 47 ; Woodward v.

Woodward, 1 Slew. 124.

Vol. X. 2 b
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claim for work aud material done and provided in and for

the building of houses for the mortgagor on the mortgaged

premises. The equity they claim is based on the fact that

the complainant's testator, then the holder of the mortgage

on which the bill is filed and which was the -first encum-

fcrance on the premises, released certain other land included

therein, after the commencement of those buildings. The
apj)licants aver that the release impaired and rendered insuffi-

cient the security of the persons who either had done or

furnished, or might do or furnish, work or materials on or for

the buildings, and they insist that they are therefore entitled

in equity to the benefit of the release. It is not alleged that

the testator knew or had any reason to suspect the existence

of any claims whatever, which might be or become liens upon

the mortgaged premises, or any part thereof, when he

executed the release, or that he was aware that he was in any

wise affecting, by the release, any interest of any creditor of

the mortgagor. The release a])pears to have been made at

the request of the mortgagor and for his accommodation, and

without any consideration. This application is rested on the

ground that the buildings, which were partly constructed

when the release was executed, were, of themselves, notice to

the testator of the equities of the lien claimants. The build-

ings were commenced after the mortgage was given, and the

mortgagee knew that such was the fact. He was induced,

by the increased value which they gave to part of the premises,

to release the rest. The equity which entitles a subsequent

mortgage encumbrancer to the benefit of a release executed by

sl first mortgagee, arises only where the first mortgagee gives

the release with knowledge of the existence of the subsequent

mortgage; and if the release is executed without notice of

existing equities on the part of the subsequent encumbrancer,

the first mortgagee is not responsible for the consequences of

his act, nor is the lien of his mortgage in any wise impaired.

The recording of the subsequent mortgage will not operate

as constructive notice of its existence to the prior mortgagee.

Blair v. Ward, 2 Stockf. 126 ; T an Orden v. Johnson, 1
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McCarter 376 ; Hoy v. Bramhall, 4 C. E. Green 563. The

xjircumstances under which the release was made in this case,

do not appear. Nor does it appear what representations were

made to the testator in reference to the existence of any claims,

the holders of which might be affected by the execution of

the release. The case made on this application is admitted

to be all that could be made against the complainant if this

motion were granted. Whether the lien claimant in such a

case as this would be entitled to the equity which is set up

here, must depend on something more than the mere fact that

when the release was made, the building was in progress and

the mortgagee knew it. Chancellor Kent, speaking on the

subject of the equity under consideration, says :
" As this

rule of substitution rests on the basis of mere equity and

benevolence, the creditor who has thus disabled himself from

making it is not to be injured thereby, provided he acted

without knowledge of the other's rights and with good faith

and just intention, which is all that equity in such case

requires." Cheesebrough v. llillard, 1 Johns. Ch. 414. On
the evidence before me, I should be unwilling to hold that

the testator had knowledge of the rights of the applicants or

those under whom they claim when he released, and it is not

denied that he acted in good faith and with just intention.

The motion will be denied, with costs.

Louderbough vs. Weart.

1. The words in the will used to dispose of certain personal property,

held to constitute a specific bequest.

2. When express directions are given in a will to sell land and no per-

son is named to make the sale, the power of sale is held by implication to

be in the executors, in cases where it is their duty to distribute or pay out

the proceeds.
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J/?\ McGee, for complainant.

Mr. J. B. Vredenburgh and Mr. Weart, for defendant.

The Vice-Chaxcellor.

The two questions for solution in this suit by executors for

the construction of the will of John McEldery, deceased,

arise out of that jwrtion of his will which is iu the words

following, to wit

:

"After all my lawful debts are paid and discharged, I

give and bequeath to my beloved sister, Anna McEldery, of

Philadelphia, my personal property, consisting of three-

quarters of steamer Chief, three-quarters of steamer Oyster

Bay, seven-eighths of steamer Helen Brown. It is my re-

quest that this property be sold as soon as possible and to the

best advantage, and the amount accruing from sale I want

invested in reliable securities, and two-tliirds of the accruing:

interest to be held as cash and reinvested with the original

amount. I also bequeath to her my lots in Bergen, they to

be sold at the best advantage, and payments thereon to me,

made as short as possible, to settle up estate."

The executors proved the will in Hudson county, in Sep-

tember, 1872, and made sale of the steamboat property above

bequeathed, for §21,150, which sum is not disputed to have

been a fair and reasonable price. The first of the two ques-

tions to be decided in this suit, relates to this money, and is

the question whether the executors are entitled to hold and

manage the money, or whether it should be held and man-

aged bv the defendant, who is the lawful guardian, in this

state, of Anna McEldery the sister, a lunatic, residing in

Philadelphia. The second of the two questions relates to the

Bergen lots, and is whether or not the executors have power

to sell them.

The whole will is very unskillfully drawn. The draftsman

evidently failed clearly to see or to express the testator's in-

tent, and the difficulties in the way of construing the will

with confidence, justify recoui-se to this court for instructions.
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I am of opinion that the words disposing of the steamboat

property, constitute a specific bequest. The sale by the

executors having been for an adequate price, and being as-

sented to by the guardian so far as to render it valid, the

only consequence now resulting from the specific character of

the bequest is, that the defendant, representing Anna
McEldery, to whom the bequest was made, is entitled to take

the money, as he was entitled to claim the interests in the

boats before the interests were sold. I do not see any room

to question the specific character of the bequest, and when by

virtue of it, the proceeds of the property are brought into the

hands of the guardian, the difficulty growing out of the im-

perfect directions of the above portion of the will as to what

shall be done with these proceeds, does not seem to me a

serious one. If Anna McEldery should become of sound

mind, she would be entitled, I think, to take the principal

fund, and the. imperfect or incomplete directions as to the

interest accruing on it, could not impair or qualify her abso-

lute power of disposal of the whole. These directions do not

raise, in my judgment, the point of perpetuities, as was sug-

gested at the argument. I regard them as of no legal efficacy

to interfere with the absolute ownership of the property be-

queathed to her. The guardian would be entitled to use for

her benefit, whatever might be necessary or proper. The
provisions made for her by other parts oif the will, are such

that the guardian will probably not be called on to expend

more than one-third of the accruing interest on the fund in

question. The other two-thirds he may invest, and in this

way the original fund, witii the accumulations, may be held

till her restoration to mental soundness, or till her death,

when the whole will belong to her lawful heirs. This state

of things would exclude any practical necessity for construing

the directions referred to, but if more than one-third of the

interest should be needed for her support, I have no doubt

that the guardian would be entitled to use it. The direc-

tions are so incomplete and uncertain, that no restrictions or

-limitations can be inferred from them in contravention of the
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absolute bequest of the property from which the interest is

to arise.

In respect to the second question, namely, by whom are the

lands to be sold ? I am of opinion that inasmuch as the

proceeds of the sale appear by the words of the will to be

made payable to his estate or to his representatives, and to be

used o-r applied in the settlement of his estate, a power arises

by implication to the executors to make the sale; and if the

proceeds can then lawfully be paid over to the devisee, con-

sistently with the conditions of tlie estate towards creditors

or legatees, then to pay such proceeds to the sister Anna, or

her guardian.

When express directions are given to sell, and no person is

named to make the sale, the power of sale is held to be in the

executors by implication, in cases where it is their duty to

distribute or pay out the proceeds. Seeger^s Executor v.

Seeger, 6 C. E. Green 90; Williams on Executors, Vol. 1, 579.

Jacques and wife vs. Ennis.

1. Where lands, subject to curtesy, are sold by commissioners in such

manner as to pass title free of the curtesy, the interest of the proceeds will

belong to the tenant by curtesy, during life.

2. The lands in this case held not to have been sold free of curtesy but

subject to it, because the order of the Orphans Court directing the sale was

made witliout the tenant by the curtesy having been made a party to the

proceedings, and without any adjudication whatever, respecting his estate.

3Ir. Dixon, for complainants.

Mr. Shafer, for defendant.

The Vice-Chancellor.

Wasliington I. Jacques and Mary his wife, have filed the

bill in this suit against Thomas W. Ennis, the father of Mary,,

for an account of tlie proceeds of sale of certain real estate in
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the county of Union, belonging to her, and sold by commis-

sioners in partition, who paid over the proceeds to said Ennis,

her guardian. At the time of the sale she was seized of an

undivided third part, subject to her father's right therein as

tenant by the curtesy. The question for decision is whether

tlie father is entitled to the interest, during his life, arising

from the moneys so paid to him by the commissioners ; and to

decide tliis question it is necessary to determine whether the

moneys so paid are the proceeds of a sale of her estate in the

land, together with her father's, or of her estate alone—in

other words, whether the premises were sold subject to or

dischnrgt'd of his curtesy.

The wife of Ennis and mother of Mary, died seized of the

undivided estate, in 1853, when Mary was an infant. As
tenant by curtesy the father took the rents and proceeds till

the sale, in 1858. In May, 1858, he was appointed by the

Union county Orphans Court guardian of Mary, and in the

proceedings in that court afterwards begun by one of the three

tenants in common, for partition of the whole tract, the statu-

tory notice to be given to Mary was served on him as her

guardian, but he was not made a party to the proceedings, nor

was his estate by the curtesy admitted or adverted to. The

whole tract was bought in at the commissioners* sale by Ennis

and the petitioner, who instituted the partition proceedings.

There can be no dispute that where lands, situated like

those now in question, are sold so as to pass title free of the

curtesy, the interest of the proceeds will belong to the tenant

by curtesy, during life. This proposition is established or

recognized by the authorities cited for the defendant, viz.

:

Ellsworth v. Cook, 8 Paige 643 ; Dunscomb v. Dunscomb, 1

Johns. Ch. 508; Folleit v. Tyrer, 14 Simons 125. But in

this case the estate by curtesy does not appear to have been

sold. The act supplemental to the act respecting partition,

which was approved February 12th, 1855, [Nix. Dig., 4th

ed., 672,*) provides that where the sale of premises subject

to dower or curtesy shall be ordered, the owner of such

* Bev., p. 1046, § 18.
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estate having been made a party to the proceedings, and the

estate having been adjudged to be sold, the estate shall

pass by the sale, and the purchaser shall hold the premises

free and discharged thereof. The owner here was not made

a party, and no adjudication whatever was made respecting,

his estate. Had the premises been directed to be sold together

with the curtesy, they would doubtless have commanded a

higher price at the sale. If there was any belief on the part

of bidders that the premises were to be sold subject to curtesy,

or any doubt in regard to it, it would plainly be wrong for

the defendant to take advantage of a purchase at a lower

price, caused by a belief or doubt occasioned by his own con-

duct or default.

There should be a decree that the defendant account, accord-

ing to the prayer of the bill.

Albert vs. Burbank.

A deed of conveyance of lands having been delivered to the complainant

by the defendant, and afterwards, before it was recorded, having been en-

trusted to the defendant for the purpose of having certain informalities in

the (ieed corrected, tlie defendant refused to return it

—

held, that he should

be decreed to execute the trust reposed in him, by restoring the deed, or,

if destroyed by him, to give another good and sufficient conveyance for the

premises.

Mr. G. Ackerson and Mr. Knapp, for complainant.

,

Mr. L. Zabriskie, for defendant.

The Vice-Chancellor.

The bill alleges that the defendants, Burbank and wife, by

their deed of March 26th, 1870, duly executed, acknowledged

and delivered, did convey to Ellen Albert, wife of Fanning P.

Albert, ten acres, or thereabouts, of land, in the county of Ber-
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gen ; that the consideration was the sum of §5000, of which the

sum of $2000 was paid in cash, and the remaining $3000 to be

paid in one year, with interest; that, after the delivery of said

deed of conveyance, said Albert discovered tiiat the same, in-

stead of reciting the name of the grantor, George M. Burbank,

in full, recited it by the initials G. M. Burbank, and also that

said deed contained several other minor informalities; that

Burbank, a few days after the delivery of said deed, being shown

said informalities by said Albert, and being requested by him

to have the same corrected, took said deed for that purpose,

]>romising to have them corrected, and return the deed to the

grantee; that, having so obtained possession of the deed,

Burbank afterwards refused, and has since continued to refuse,

to return the same. The bill prays that he may be decreed

to deliver up to the complainants the deed so given to him

for correction, or, in case the deed cannot be produced by him,

that another deed be decreed to be executed and delivered in

place of the original one.

The defence is, jirsU that the deed was not delivered, as

alleged in the bill, but was only committed to the custody of

Albert for a special purpose pending the negotiations ; and,

second, that the case, as shown by the bill, is not one for relief

in this court.

The evidence in the cause is considerably voluminous, and

I shall say no more in respect to it, than that it establishes,

in my judgment, the substantial allegations of the bill. In

point of fact, I tliink the deed w^as delivered, and that the

title to the land became vested in Albert, charged with the

payment of the $3000, balance of the stipulated price. This

balance, with interest, is due and unpaid.

The second point of defence was strenuously urged, but it

cannot prevail. I think the case made by the bill is a plain

case of trust. This view of it was resisted by tlie counsel of

the defendant; but the authorities cited by him in respect to

the specific enforcement of agreements for the sale or transfer

of chattels apply to difficulties which this case of trust is not

embarrassed with. It is not important, as matter of j)leading,
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that the fiduciary relation should be averred in a set form of

words. The facts are averred, from which the fiduciary rela-

tion sufficiently appears. The special peculiar value of the

deed to the complainant is obvious. It might not be indis-

pensable in maintaining legal title, but it is the best and the

appropriate evidence of it. There is no difficulty, so far as I

am able to perceive, in decreeing the restoration of the deed

on the elementary principles of trusts, which this court is the

appropriate tribunal to enforce. That the defendant has

destroyed the deed, cannot destroy the trust, or avail him as

a defence. He can supply another good and sufficient con-

veyance of the premises to Ellen Albert, and this he must be

decreed to do, upon payment or tender to him of the remaining

part of the purchase money, with interest from the date of the

stipulated mortgage.

I shall advise as above.

BOWLBY VS. BOWLBY.*

1. A separation from her husband by the wife for more than three years,

though begun by her without such reasons as would have sufficed on her

part to procure a divorce from liim, held not to entitle him to a divorce,

because of his neglect to do anything to induce her to return.

2. The desertion, though willfully begun, held not to have been obsti-

nately continued, but to have been in fact made compulsory against her by

the conduct of her husband.

Jlr. Leonard and Mr. JlcCarter, for complainant.

2Ir. Taylor, for defendant.

The Vice-ChaxcelloPv.

I must advise in this case, that the complainant's bill be

dismissed, with costs. He sues for a divorce from his wife

on the ground of desertion. A separation has existed between

* Cited in Taylor v. Taylor, 1 Stew. 208 ; Biitenhouse v. Eittenhouse, 2

Stew. 276 ; Trail v. Trail, 5 Stew. 232 ; Hankinson v. Hankinson, 6 Stew. 71
j

Schanck v, Schanck, Id. 369.
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them since the month of March, 1867. She left in that

month the house of his parents, where he lived, but it is clear

from the evidence, that the continuance of the separation then

begun is chargeable to him more than to her. Whether the

beginning of the separation was not by his consent and by

his aid, is a question in respect to which the evidence is con-

flicting. She swears that it was, and he swears that it was

not. They were both examined as witnesses before me, and,

after hearing and considering their testimony in connection

with the other evidence, I am quite unable to say that his

testimony is entitled to more weight than hers. But the

relative weight or credibility of their testimony oo this point

may be allowed to go undeclared, because I cannot doubt

that, assuming the separation to have been begun without his

express consent, and without such legal reasons for it as would

have enabled her to obtain a decree of divorce against him,

yet his subsequent conduct shows that he concurred in the

separation, and did, in fact, make it compulsory against her.

His omission to do anything whatever to invite or encourage

or permit her to return, was manifestly due to his purpose to

have her absence become a cause for divorce. All the cir-

cumstances point to this conclusion ; not the least of which is

the fact that a few weeks after she left him she went back-,

under the pressure of poverty and the wants of her child, as

well as her own, to the complainant's home at his father's, and

sought admittance in vain. He was not there, but his mother

met her at the door, and his mother's conduct and words

were, in effect, a refusal to give her admission, and the fact

that this attempt of his wife to return to him became known

to him that evening, or shortly after, and his practical ap-

proval and adoption of his mother's refusal, by acquiescing

in it, must prevent him, aside from other features of the case,,

from successfully maintaining that her absence has been on

her part a desertion. Whether it has been a desertion on his

part need not now be considered. This view of the case is

the most favorable to the complainant that the evidence ad-
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inits of, and I adopt it in advising the decree mentioned

above.

The parties were married in New York, in February, 1861.

He was attending lectures as a student of medicine, and board-

ing in the family of a widow, who had adopted the defendant

when an orphan of five or six years. The defendant was a

member of the family at iier marriage, and about sixteen

years old. The complainant's age does not appear from the

testimony, but is manifestly much greater than his wife's.

The marriage was private and not disclosed to their friends

till weeks afterwards, when he took her to his father's, in New-
ark, in whose house she remained, with the exception of a few

months, till the time of the separation in 1867. Her situa-

tion of dependence was not agreeable to her feelings, and,

while no contentions or differences of importance appear to

have arisen brtween her mother-in-law and herself, it is plain

that their association did not conduce to the haj)piness of

either. The mother testifies to the defendant's temper that

it was variable and capricious, but no serious misconduct is

alleged, nor does the defendant allege any against the mother.

There was a lack of sympathy between them, and a lack of

complacency in the mother with her son's marriage. The
suggestion occurs in tiie case that the defendant was a servant

at the time of her marriage, but" if true it could hardly add

anything to the merits of his case, and it does not appear to be

true. So far as inferences can be drawn from the defendant's

testimony and demeanor as a witness, there is no disparity

between the parties unfavorable to her, in respect to either

intelligence or culture, nor anything to indicate an inequality

of social positions. In 1862, the complainant joined the army

as an assistant surgeon, and was in it at the close of the war.

After his return he was infected with the venereal disorder,

which he communicated to his wife and child, and which she

testifies was one of the reasons of the separation. Much of

the testimony on his side relates to this disorder, and is to

prove that the existence of it in himself was not due to his

criminal conduct. The presumptions and proofs are adverse
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to him on this point, but he swears to his innocence in posi-

tive terms, and I accept his testimony in regard to it as true.

But accepting it as true, and admitting the allegations of the

answer against him not to be established by the proofs, the

case is yet clearly against him. The sickening calamity thus

brought on his wife entitled her to consideration from the

complainant, widely d liferent from that which he seems to

have conceived to be her due. She was not cured, she says,

till several months after she had left him. He says she was

cured when she left. But whatever her true state then was,

it is certain that her nerves were unsettled and her constitu-

tion affected by a loathsome disease, communicated by him.

It need not be said that he was bound to exercise correspond-

ing forbearance, not to say kindness, in his care and protec-

tion of her. He was bound, under all the circumstances of

her leaving, to look after her, and not abandon her to the con-

sequences of her mistake, if mistake she committed. The

evidence, showing these circumstances in detail, need not be

presented in this opinion. My judgment is that there is an

entire failure to make out what the statute describes as a will-

ful, continued and obstinate desertion. Willful in the first

instance, it may be conceded to have been, under the favorable

view I assume for the complainant. Obstinate it was not,

because not persisted in against effort or influence on his part

to bring it to an end. On the contrary, he repelled her

advances. His excuse is that she had complained to her

friends after leaving him of the disease she had taken from

him, and had charged him with cruelty and the offences

alleged in her answer. But he did nothing, when he found

her gone, to bring her back before these complaints could be

made, and he had given too much occasion for them to justify

this excuse, or make it available in his defence.

The charges of cruelty and adultery) contained in the an-

swer, may, as before stated, be admitted not to be established

by the proofs. Desertit)n or separation by the wife may be

excused on grounds short of those which would be sufficient,

on her side, to obtain a divorce. In Cornish v. Cornish, 8
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C. E. Green 208, it was held that where the husband has not

made the advances or concessions which a just man ought to

make to put an end to his wife's desertion, induced, though

not justified, by his conduct to her, the desertion, though will-

ful and continued, is not obstinate. This rule is in accord-

ance with previous decisions in this court, by the late Chan-

cellor and his predecessors, and, applied to this case, disposes

of it against the complainant, and makes it unnecessary to

discuss or decide other controverted points presented by the

pleadings and proofs.*

Johnson vs. JAQUi.f

1. Where the words of tlie grant are clear and unequivocal, there is no

room for the apijlication of the principle that the grant must be construed

most strongly against the grantor,

2. The conveyance in this case gave the right to take the water from an

upper to a lower pond

—

held, that no right could be inferred to take the

water from the upper pond to a wheel below the lower pond. The parties

must be confined to the plainly expressed agreement in the deed.

Mr. Pitney, for complainant.

Mr. Vanatta and Mr. J. Cutler, for defendant.

The Vice-Chancellor.

Whether the injunction issued in this case upon the filing

of the bill, shall now, after final hearing upon the pleadings

and proofs, be dissolved or made perpetual, depends very

little, if at all, upon the testimony offered at the hearing,

but must be decided by determining the true construction and

effect of the grant contained in the defendant's deed. A
brief statement will suffice to show the situation of things to

* Decree affirmed, post p. 570. f Cited in Johnston v. Hyde, 6 Stew. 644,
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which the grant relates, and the few facts necessary to be

known in order to settle its nature and extent.

In January, 1864, Charles Johnson, the father of the com-

plainant, was the owner of two tracts of land in the county of

Morris, on each of which were a mill-pond, mill and appur-

tenances. The tracts were separated from each other by a

public highway and differed considerably in their respective

elevations ; that on which a grist mill and pond were located,

being much lower than the tract whereon were a saw mill,

cider mill and ])ond. The difference between the ordinary

levels of the two ponds, was from nine to ten feet. The

water of the upper, or saw mill pond, was not used exclu-

sively for the saw mill or cider mill, but to some extent was

used to add to the water of the lower pond on the opposite

side of the road. The water was carried frOm the upper to

the lower pond through a wooden feeder or trunk, not more

than a foot square, extending several hundred feet in a cir-

cuitous course, placed partly on piers, partly on the surface

of the ground, and partly under it ; running first across the

homestead lot of Johnson to the highway or near it, then

along the highway, and then under it, and emptying into the

pond of the grist mill.

In this situation of things, Charles Johnson, by deed of

January 18th, 1864, conveyed to Jaqui and Nehemiah H.

Johnson, the grist mill lot, containing an acre and a-quarter

of land, to the description of which were added the words of

the grant now in controversy, as follows :
" And also to in-

clude the pond, dam, tail-race and all the previleges hereto-

fore had and used in connection with and for the purposes of

said grist mill. Also, to have the water from the old saw

mill pond of said Charles Johnson, in rear of his dwelling,

as now carried in the trunk or feeder that carries the water

from said pond to the grist mill pond above the dam, except-

ing only so much of said water as said- Charles Johnson, his

heirs or assigns, shall want for grinding apples at his cider

mill near the old saw mill; and to have the privilege at all

times, to enter upon all or any of the lands of said Charles
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Johnson, along and joining said trunk or feeder, to alter, re^
pair or renew tlie same at their convenience."
By a subsequent deed from Xehemiah H. Johnson, Jaqui

became the owner of the whole grist mill premises. By the
will of his deceased father, the complainant became the owner
of the mill property and land and dwellings on the opposite
side of the road. The water continued to flow through the
trunk or feeder several years after Jaqui's purchase, and then
ceased, the trunk having fallen into decay and disuse.

After the trunk had so decayed and been partially removed
Jaqui began to construct, on the complainant's land, a new
conduit or trunk by which to carry the water from the upper
pond, not to the lower one as expressed in the deed, but
directly down to the grist mill, to applv it there to the
driving of a wheel fifteen or twentv feet lower than the level
of the lower pond. This conduit was to be a cvlindrical,
hooped flume, two feet in diameter, crossing the complainant^s
premises to the highway in nearly, though not exactly, the
same route or location with the former one, but unlike the
former one, to be mainly under ground, and at some points, to
the depth of several feet, for which the defendant began to
make excavations. At that juncture, the injunction was
issued.

It is clear in my judgment, that what the defendant pro-
poses and what he contends he is entitled to do, is not author-
ized by the above recited deed, and is a threatened invasion
of the complainant's rights, which the latter is entitled to
have enjoined. By the true construction of the grant, the
defendant may take the water from the upper pond to the
lower, but not to any other place he may select. He proposes
to carry it to a point distant from the pond, much lower than
the level of the pond, and to apply it there, under the head
which his proposed arrangement is intended to furnish. The
complainant insists that the consequences of this arrangement
will be greatly detrimental to him ; that the sudden and rapid
lowering of the water and the laying bare of the lands flowed
by it, will be injurious to health and to the value and com-
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fort of his dwelling. The defendant denies that these conse-

quences will follow, and insists that no loss or injury will

result to the complainant. Witnesses were examined at the

hearing, upon these points, but I am satisfied that their tes-

timony cannot avail to affect the question to be decided. The

inquiry is, what right over the water does the defendant take

under the grant? Whether the right he now claims will

impose a greater or less burden on the complainant than the

right to carry the water to the pond, is an irrelevant inquiry.

The place to which the water is to be taken is expressly stated

in the grant. There is no ambiguity or uncertainty in the

words, and no room for the application of the principle that

the grant must be taken most strongly against the grantor.

Because the water, after getting to the pon^, can then be

used to drive the wheel, is certainly no reason why it can be

carried to the wheel in the first instance. This would be

making for the parties by inference or reasoning an agree-

ment different from that which their plain words express. It

is of no avail to say that the proposed arrangement would be

as advantageous to the complainant or more so than the

former one. I do not think it would be so in fact ; but if it

were so proved, the answer is, it was not so agreed. So far,

therefore, as the proposed work is being done to carry the

water elsewhere than to the pond, the injunction prohibiting

it, must be decreed to be perpetual.

There was discussion at the argument as to how far varia-

tions from the location of the old trunk or feeder, and from

its position above the surface of the ground or under it, would

be permissible in constructing another trunk, in view of the

words of the deed empowering the defendant "to alter, repair

and renew the same at his convenience." These words apply

solely to a trunk leading from one pond to the other. Such

a trunk does not appear to be intended by the defendant. He
does not propose to construct it, and any controversies or

difficulties that might arise as to the location of it, if attempted

to be constructed, cannot now be determined or anticipated.

The thing granted is the right to take the water to the lower

Vol. X. 2 c
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pond. The terms by which the mode of doing it is described,

may be regarded as admitting of some latitude of meaning.

Tlie mode of transfer will not be so treated, or the words de-

scripiive of the mode so strictly construed, as to defeat or

impair the substance of the grant. The words descriptive of

the mode will be construed most strongly against the grantor.

I will advise a decree for a perpetual injunction restraining

the defendant from making any excavations on the complain-

ant's hmd, and from doing on it any other acts in further

prosecution of the proposed trunk or flume.*

Vanmeter is. BoRDEN.f

The writ of assistance refused, because the sale under the execution was

not sufficiently advertised as to one of the tracts sold. The writ is discre-

tionary, and will be granted only in clear cases.

Mr. M. P. Grey, for petitioner.

Mr. S. M. Dickinson, for respondent

The Vice-Chancellor.

The petitioner is the purchaser, at sheriff's sale, of the

mortgaged premises sold under execution in the above suit.

This [)etiiion is for a writ of assistance.

This writ is a summary process, only used when the right is

clear, and when there is no equity, or appearance of equity,

in the defendant, and when the sale and proceedings under

the decree are beyond suspicion. Blauvelt v. Smith, 7 C. £.

Green 31. The exercise of the power rests in the sound dis-

cretion of the court. It will never be exercised in a case of

doubt, nor, luider color of its exercise, will a question of legal

title be tried or decided. Schenck v. Conover, 2 Beas. 220.

In the present case, I think the application should be re-

* Decree affirmed, 12 C. E. Gr. 526. f Cited in Barton v. Beatty, 1 Stew-

412.
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fused. Two tracts were embraced in the mortgage and exe-

cution : one of about one hundred and fifty-eight acres, and

one' of about twenty acres. The first tract was described by

metes and bounds, in the advertisement of sale, and the

second was described as follows :
" Also, twenty acres of

land adjoining the above-mentioned plantation, acquired by

sundry purchases." There was nothing added to the words

above quoted, to show the location or kind of land of the

second tract, either in the advertisement or the sheriff's deed.

The description of the first tract was also incorrect in one of

the courses and distances. In addition to these objections, it

was urged on behalf of the respondent, in opposition to the

granting of the writ, that the defendant in execution had been

misled in respect to the adjournment of the sale by the sheriff,

or that an adjournment which had been promised, was after-

wards refused. I do not think the objection made to the

description of the larger tract a serious one, nor does it seem

to me, from the evidence, that there was any want of fairness

in the making of the sale without an adjournment. The

description of the second tract is objectionable, if, indeed, it

can be regarded as any description whatever. Possession has

been demanded of both tracts, and the petitioner holds a deed

for both. The case is plainly one where the writ to put the

petitioner in possession of both tracts ought not to issue. This

being so, I am asked to advise that the petitioner be permit-

ted to amend his petition so that it may be an application for

th.e possession of the first tract only. I cannot so advise.

The purchaser claims title to both tracts, and should be left

to his legal remedy of ejectment for one as well as the other.

There seems to me no sufficient cause to justify the separation

of the transaction, giving relief in this court by summary pro-

cess as to one part, and exposing the defendant to an action

at law for the other. The legal questions growing out of the

advertisement by the sheriff, can be settled in a court of law,

to which, I think, the petitioner, under the circumstances,

should be left for relief. The petition should be dismissed,
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without costs, for the reason, in respect to costs, that the peti-

tioner's points, in support of which the costs were mainly^

incurred, were not supported.

Fox vs. Palmer and others.

1. A mortgage signed in blank and given to an agent, by whom it is

afterwards filled in and delivered, is not a legally executed deed. The
most that can be claimed for it is, that it may create an equitable lien^

Avhich this court may, under proper circumstances, enforce.

2. If admitted to be an equitable lien, it cannot prevail over equitable

rights of another who has also the legal title.

Mr. Lippincott, for complainant.

Mr. Dixon, for defendants.

The Vice-Chancellor.

The mortgage sought to be foreclosed in this suit, was puft

upon record after the mortgaged premises had been conveyed

by the mortgagor to his daughter, and the complainant seeks

to enforce his mortgage lien on the ground that the daughter

was not a bona fide purciiaser for value without notice.

Joseph Palmer, the mortgagor, was, at^ the date of the

mortgage, November 30th, 1870, the guardian of Ella L»

Palmer, his daughter, than a minor between nineteen and

twenty years old, and possessed of personal property, consist-

ing of stocks, bonds aud money in Savings Bank, amounting

in all to something less than $10,000. Her sister was the

wife of Oscar F. Lund, and all of them resided in Jersey

City. Lund was engaged in various transactions with Wil-

liam E. Rogers, a practicing lawyer in Jersey City, with

whom he was operating in different ways that involved the

raising or borrowing of money. Through the agency of
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Jlogers and Lund, the premises in controversy, being real

• estate in Jersey City, were bought and conveyed to Palmer.

They were conveyed to Palmer by Edward Duun, for about

$4000, in or about October, 1870.

The mortgage in question was signed by Palmer, in blank,

and taken by Lund to Rogers. No bond is produced, but I

think it sufficiently appears from the evidence, that Palmer

signed a blank bond, together with the mortgage. Tiie blank

bond and mortgage were filled in with amounts and dates by

Rogers, or under his direction, and were taken by Rogers and

Lund to John M. Fox, the complainant, then a broker in

New York, who procured, he says, from Frank W. Harris,

an operator in New York, to whom the bond and mortgage

are drawn, the sum named in them, to wit, $3250, and paid it

over to Rogers and Lund, less his charges and fees. The bond

and mortgage were afterwards assigned to Fox, who relied

upon Rogers, as his attorney, to have the mortgage recorded.

Rogers neglected or omitted to have it recorded till May
25th, 1871.

While the negotiations for the purchase of the property from

Dunn were going on, and payments being made for it, the se-

curities of Ella L. Palmer were made use of by her guardian,

together with Lund, for the raising of money; and in April,

1871, Ella being aware of the fact, and anxious to be paid or

secured, took a conveyance of the premises from her father,

which was recorded on the 13th of May, 1871.

The particulars of the foregoing transactions, thus generally

stated, have been testified to in whole or in part by Ella,

her father, Fox, Harris, Lund and Rogers. It is difficult to

say with confidence, in view of the looseness and inaccuracy

of much of the testimony and the contradictory statements of

the witnesses, what the true particulars are. My conclusion

upon the whole case is, that the conveyance to Ella should be

sustained, and the complainant's bill dismissed, but without

costs. I think it cannot be doubted that the mortgage signed

in blank by Palmer and afterwards filled in by Rogers, was

not a valid legal deed. The most that can be claimed for it
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is, that it is an equitable lien on the premises, which this

court can, under proper circumstances, enforce. But, if ad-

mitted to be an equitable lien, it cannot prevail against the

equitable rights of Ella, who has also the title by law. I

think it altogether probable, if indeed the evidence does not

prove, that the premises were pnrchased with the proceeds of

her securities. There is some indefiniteness as to amounts,

but I think there can be little doubt that the full amount

paid for the property, was in fact hers. It is proved that

she had no notice of the mortgage. There is nothing, so far

as I am able to see after carefully examining the evidence,

which would justify me in saying that her legal title is fraudu-

lent, or that her deed should be decreed to be a security in the

nature of a mortgage, either subsequent or prior to the mort-

gage of the complainant.

I shall, therefore, advise that the bill be dismissed. In

view of the conduct of Palmer, enabling this mortgage to be

made use of to raise money, I think it a case where costs

should be denied for his answer, and also, generally, as against

the complainant.

The Homeopathic Mutual Life Insurance Company^

vs. Crane and others.*

1. The facts as proved, held not sufficient to support the defence of

usury, but, if sufficient, held not to be stated with sufficient certainty in

the answer.

2. Wliere a policy of life insurance is issued in good faith, at fair and

customary rates, as part of an operation wherein a loan to the policy iiolder

is the other part, the legality of the loan cannot be questioned, though it

was dependent on the taking out of the policj'. The transaction must be

judged by the criterion of good or l)ad faith.

3. Tlie bargain will not be held to be usurious because suspicions cir-

cun^'stances attach to it, nor because such bargains are susceptible of being

made a mere cloak to cover usury. That the policy was taken out as a.

* Cited in Cox v. Westcoat, 2 Stew. 552.
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cloak or device to evade the statute, must be established by cogent proof,

direct or inferential.

4. The facts and circumstances of tlie usurious bargain must be particu-

larly set forth in tlie answer.

Mr. T. D. Hodges and Mr. Wm. H. Armour, for com-

plainants.

Mr. Cross and Mr. Magie, for defendants.

The Vice-Chancellor.

Part of the sum secured by the mortgage in this suit, was

the first premium of an insurance policy issued by the com-

plainants at the making of the mortgage loan, and upon the

facts constituting this part of the transaction, the defence of

usury is sought to be maintained. I think there are two

reasons, one substantial and one technical, why payment of

the mortgage cannot thus be avoided. First, the facts and

circumstances, as disclosed by the proofs, do not support the

defence; and, seconfZ, if the facts and circumstances so dis-

closed, are sufficient to support it, they are not stated with

sufficient certainty in the answer.

The mortgage is for S11,000, dated August 1st, 1872, and

made by John R. Crane and wife to the complainants, a life

insurance company of New^ York. The mortgagor resided in

Elizabeth in this state, where the mortgaged lands lie; and

in or about July, 1872, through his son James P. Crane,

then a law clerk in New York, applied to the complainants

for a loan. The son negotiated with the officers of the com-

pany, and the loan was agreed to, provided the son became

a policy holder. The policy on his life was for $8800.

It was payable five years after date, if he should then be alive,

or at his death, if he should die before the five years expired.

The premium, payable every six months, was $1004.69. This

premium was not uiuisual or excessive in amount. It was,

and is, very nearly, if not exactly, the premium usually

charged by companies for this well known description of pol-

icies. Upon this point there is no room for doubt. On
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behalf of the complainants, the contention is that the com-

pany had a right to prefer policy holders in making their

loans; that such was their practice; that the son became a

policy holder at his own suggestion and request, and in the

])olicy received a full and fair equivalent for the sum of

$1004.69, which was paid by the father, who understood and

approved the arrangement. On behalf of the defendant, it is

insisted that the issuing of the policy was a mere device to

obtain interest' on the loan at a higher rate than seven per

cent, per annum, and the testimony of the son goes strongly

to establish it. But the testimony of the son is directly con-

tradicted by several witnesses, officers of the company, who
explicitly and positively deny material statements made by

him as to what was said in the interviews when the transac-

tion was discussed and agreed on. The weight of testimony

is against the view which he gives of it. The defence of usury

must be made out by cogent proof. It must be clearly and

conclusively shown that more than the lawful rate of interest

was intentionally reserved. The usury will not be permitted

to escape the legal penalties against it under cover of a ficti-

tious or pretended business operation, designed merely to be

a cloak to disguise the truth and substance of the bargain.

But that the operation was, in fact, a pretence, and not a

reality, must be proved, either directly or by inference, so as

to leave no reasonable misgivings in the mind of the judge

who is called upon to declare it to have been so. It will not

be so declared because suspicious circumstances attach to it,

nor because operations of that character are susceptible of

being used for this illegal and reprehensible pur|)Ose.

In the present case, the taking out of the policy was made

a conditicm to the procurement of the loan. This circum-

stance is not denied by the complainants, but whatever criti-

cism it may expose their business methods to, it can hardly be

contended, by itself, to make the bargain a usurious one. The

circumstance that the policy was dated back to the 8th of the

preceding April, is objectionable, and is much relied on for

the defendants. It was not delivered till the early part of
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August, at the delivery of the mortgage, so that nearly four

months had gone of the six, at the end of which the second

premium would be due. This circumstance, however, would

not necessarily be in the interest of, or to the advantage of,

the company. It might, or might not, be a cloak to cover

usury. Policies of life insurance, as the evidence in this case

explicitly proves, are sometimes dated back in the interest of,

and for the pecuniary advantage of, the insured. If the

j)olicy now in question had been continued by the insured,

and not allowed to lapse, the antedating of it, so as to bring

the premium down to the lower rate for a younger age, and so

also as to save the interest for four months on the premium,

would have been against the company and in favor of Crane.

It was the lattei's fault or choice that it has not been so con-

tinued. But if, on the other hand, the understanding or

-agreement, expressed or implied, between the parties, was

that the policy was not to be kept up, but was to lapse at the

end of the first premium period, then the circumstance of the

antedating was an appropriate part of the plan to take more

than lawfid interest. The evidence does not warrant the con-

clusion that it was so understood or agreed. I think this

feature of the case is clearly open to suspicion, and is one not

to be commended. But it is consistent with a fair and just

bargain on the company's part, as well as with a usurious

•one. The testimony is explanatory of it, especially that of

the expert, Mr. Fachler. The calculations made on the part

•of the defendants, with a view to show that the premium
•charged was excessive, are fallacious. They do not allow for

dividends expected to arise yearly from the premiums, nor

for the value of the indemnity against death, during the five

years covered by the policy.

I am satisfied, upon a careful consideration of the evidence

in this case, that usury is not proved by it. Where a policy

•is issued in good faith, at the fair and customary rates, as

part of a general operation, wherein a loan to the policy

holder is the other part, I see no reason to question the legality

•of the loan, even though it depends on the taking out of the
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policy. It is a question of bona fides, and must be so dealt

with. The expediency of it as a business transaction is one

thing ; the legality of it is another thing.

Tlie second and technical difficulty in the way of this de-

fense is, that it is not set forth with requisite legal certainty

in the answer. The rule as to this is expressed by Justice

Depue, in the court of Appeals, in Taylor v. Morris^ 7 C. E.

Green 612. "In setting up," he says, "a defence of usury

in a suit in chancery, the defendant must, in his answer, as

in a plea of usury in an action at law^, set out the particular

facts and circumstances of the supposed usurious agreement,

that the court may see that the agreement was in violation of

the statute." The authorities referred to in his opinion are

to the same effect. In the present case, the particular facts

and circumstances of the alleged usurious agreement are

altogether omitted in the answer. No hint is given of them.

The allegations of the answer do not, in the remotest way,

suggest the facts and circumstances intended to be proved, and

the complainants are in no w^ay apprised by the answer, of the

facts necessary to be met by them in resisting the defence.

There is a variance between the allegations and the proofs.

The answer avers that " it was agreed that said complainants

should reserve and take, and said complainants did reserve

and take, for the said sum of $11,000, loaned for one year,

the sum of $1004.69, as a bonus, besides and in addition to

the sura of seven per cent, per annum reserved and taken as

mentioned in the condition of said bond and mortgage, and

that said sum of $1004.69 was actually reserved, taken

and kept back by said complainants out of $11,000, besides

the said interest, aud was so paid by said John R. Crane to

said complainants, and that, by said laws of said state of New
York (in which state, the answer avers the contract was

made,) such contract, and the said bond and mortgage given

therefor, were, and are, wholly usurious and void, and of no

effect or force." If the proofs corresponded with the allega-

tions, the technical difficulty as to the pleading would be

wanting. If $1004.69 had been kept back and reserved, as
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the answer avers, and nothing given in return for it, the

variance would not exist. But no such bargain was made.

A marketable and valuable commodity was given in exchange

for it. If a controversy can fairly exist upon the facts as

disclosed by the evidence, it is a controversy not indicated by

the answer-. It is not fairly presented by the answer, and

should, therefore, be excluded from the defence.

In this view of the case, it is unnecessary to decide whether

the mortgage contract is amenable to the laws of New York^

or to the laws of New Jersey.*

Clarke vs. McGeihan and others.f

Lands which were conveyed by a husband to his wife about the time

when he contracted debts for which a judgment was afterwards recovered

against him

—

held to be subject to the ju(]gment, on the ground tliat tlie

conveyance to the wife was in fraud of the creditor.

Mr. J. B. Vrehnburgh, for complainant.

Mr. C. H. Winjield, for defendants.

The Vice-Chancellor.

The complainant, as surviving partner, recovered a judg-

ment in the Hudson Circuit on the 29th of May, 1873, against

the defendant, Patrick McGeihan, for $1090, damages, and

$59.75, costs of suit. An execution was duly issued and re-

turned unsatisfied, no pro{)erty being found whereon to levy.

The defendant's wife, Sarah Jane McGeihan, who is also a

defendant, became, on the 25th of March, 1871, the grantee

of certain real estate in Hudson county, of which her husband

had previously held the title. The defendant, her husband,

and herself conveyed the lands by deed of the last named

date, to one Jesse McLaughlin, who, on the same day, con-

* Decree afiBrmed, 12 C. E. Qr. 484. f Cited in Besson v. Eveland, 11

a E. Qr. 473.
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veyed them to the wife. There is no dispute that the trans-

action was simply to put the title in her. The allegation of

the defendants is, that the lands had been purchased with the

wife's money, and that though her husband appeared by the

papers to be the absolute owner of the lands, yet, in fact, he

held them only as trustee for her. The bill is filed to subject

the lands to the payment of the judgment, upon the ground

that the conveyance to the wife was without adequate consid-

eration, and designed to hinder and delay the complainant in

the collection of his judgment, and therefore, fraudulent and

void.

The complainant and two of his clerks or employees were

sworn and examined before me, on the one side, and the de-

fendants, McGeiiian and wife, on the other. I have no doubt

from the proofs, that as against the complainant, the convey-

ance to the wife should be decreed to be fraudulent and void.

The debts for which the judgment was recovered, were con-

tracted partly before the conveyance and partly after it, and

were for goods sold and delivered. The statements of the

defendants, on their examination as witnesses, do not divest

the conveyance of the manifest badges of fraud that, attach to

it. The whole appearance and all the circumstances of the

transfer, made as it was, so netir to the time when the debts

were contracted, are of a very suspicious kind. I do not find

the testimony of the defendants at all satisfactory, or of a kind

to repel the presumption so created. Their testimony, on the

contrary, has confirmed the impression and conviction which

the several features of the transaction are fitted to produce.

It is plain that her husband's money went largely into the

purchase of the land, and the correctness of their account as

to the accumulation of her moneys in his hands, is more than

doubtful.

I consider the case a plain one of fraud, and shall advise a

decree in accordance with the prayer of the bill.
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Sharp's Administrators v. Cutler. Lanning v. Heath.

Sharp's Administrators vs. Cutler and wife.

In a suit to foreclose a lost mortgage, the mortgagor cannot resist pay-

ment of either principal or costs on the ground of a refusal to indemnify

him.

Mr. G. W. Forsyth, for complainants.

Mr. A. W. Cutler, for defendants.

The Vice-Chancellor.

The bond and mortgage, made by the defendant to Eliza-

beth H. Sharp, were lost in her lifetime, and after her death

the defendant was willing to pay the amount due to her

administrators, provided a bond of indemnity was given to

secure him against further liability or damage by the loss of

the papers. The administrators declined to give any indem-

nity, but offered, through their solicitor, to give a release. la

this suit to foreclose, the defendant relies upon their refusal to

indemnify him.

This refusal on their part is not a good ground of defence,

either as to principal, or costs of the suit. It was so ruled in

Massaker v. Mackerley, 1 Stockt. 440.

I will advise a decree accordingly.

Lanning and others vs. Heath.

1. Leave given to amend injunction bill, after answer filed, without pre-

judice to the injunction or other orders made in the suit.

2. The answer not to be withdrawn, but left on file, and the suit to pro-

ceed upon the newly engrossed amended bill.
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The bill in this cause was filed to enforce the specific per-

formance of a contract entered into between the defendant

and complainants, for the purchase and exchange of certain

real and personal estate, and for an injunction to restrain the

defendant from selling, exchanging, or in any wise disposing

of the property which he had agreed to transfer and convey to

the complainants.

The defendant filed his answer. The complainants, alleging

that the written contract, as set forth in the bill, did not

express the real understanding and agreement of the parties,

now move to amend their bill in this respect, so as to make

the contract conform to that understanding.

Mr. J. Wilson and 3If. Rickey, for the motion.

Mr. W. D. Holt and Mr. Gummere, contra.

The Yice-Chancellor.

I think leave to amend should be granted. The proposed

amendments are in writing, and should be made in accord-

ance with the fifty-seventh rule. They must be made upon

])ayment of costs, and without prejudice to the injunction or

other orders heretofore made in the suit.

I think the answer should not be withdrawn, but left on

file. The bill and answer should remain as they are, and the

suit go on upon the newly engrossed amended bill.

Bogert vs. The City of Elizabeth. *

1. As a general rnle, equity will not interfere to restrain the collection

of a tax, which is illegal or void, merely because of its illegality, but there

must be some special circumstances attending the injury threatened, to

bring the case within some recognized head of equity jurisdiction.

2. The jurisdiction to declare such illegal or unconstitutional character,

and to annul the title sought to be derived from the sales, belongs to the

* Cited in Smith v. City of Newark, 5 Stew. 4.
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courts of law, and when recourse to those courts is omitted to be had,

either through the neglect or choice of the party aggrieved, there exists

no equitable element on which this court can give relief.

Mr. L S. Taylor and 3Ir. McCarter, for complainant.

Mr. Williamson, for defendant.

The Vice-Chancellor.

This cause was argued upon bill and general demurrer.

In support of the demurrer the defendant's counsel insisted

that the question presented was res adjudicata, and relied

upon the recently decided case of Dusenhury v. The City of

Newark,^ as substantially identical with the present one, and

necessarily governing it. Upon hearing the opinion of the

Chancellor in that case read by counsel at the argument, my

impression was quite clear that it covered the present contro-

versy, and further consideration has confirmed that impres-

sion.
'

I shall, therefore, advise that the demurrer must be sus-

tained.

In Dusenhury v. NeivarJc, an assessment for street improve-

ments was alleged to be illegal and void, in contravention of

the complainant's constitutional rights. The city was about

to execute a declaration of sale for the complainant's lands, so

assessed. He had lost his remedy by certiorari, because the

limited time had expired. He asked relief in equity, because

at law, in an action on the declaration of sale, that instrument

would be conclusive as to the legality of the proceedings on

which it was founded. He sought to have the making and

delivery of the instrument enjoined. On the case thus alleged

the complainant's bill was dismissed. The principle was,

that, as a general rule, equity will not interfere to restrain

the collection of a tax, which is illegal or void, merely because

of its illegality, but there must be some special circumstances

attending the injury threatened, to bring the case within some

recognized head of equity jurisdiction ;
otherwise, the person

* Ante p. 295.
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aggrieved will be left to his remedy at law. Reference is

made in support of this ruling, to JTorns Canal and Bank-
ing Company v. Jersey City, 1 Beas. 252, and Liehstein v.
Newark, 9 C. E. Green 200.

I am unable to distinguish the adjudged case from the pre-
sent one, so as to bring one within the jurisdiction of equitv
and not the other. In each, the declaration of sale sought to
be prevented or set aside, is charged to be founded on an
illegal and void assessment. In each, the assessment was
reviewable at law for a limited time after confirmation, and
in each, this review was omitted to be instituted by the party
assessed, so that the legal remedy is alleged to be lost or inade-
quate. In the present case, the time limited for certiorari
is much shorter than the time allowed in the adjudged case,
and, by a recent supplement to the charter of Elizabeth, pro-
vision is made for a summary mode of ejectment, under a
declaration of sale, which does not exist under the law appli-
cable to the city of X^'ewark. But I cannot see that either of
these circumstances creates any equity sufficient to confer
jurisdiction. The doctrine is, that this court will not assume
to set aside titles founded on tax or assessment sales, simply
because the taxes or assessments have been illegally or uncon-
stitutionally imposed. The jurisdiction to declare such ille-

gality or unconstitutional character, and to annul the title

sought to be derived from the sales, belongs to the courts of
law, and when recourse to those courts is omitted to be made
by the party aggrieved, either by his neglect or by choice,
there exists no equitable element on which this court can give
relief.*

I will advise as above.

Decree reversed, 12 C. E. Gr. 568.
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Melick and Dayton vs. Creamer and Emery.

1. A deed absolute on its face, held to be a mortgage, it having been

intended by the parties to be a mere security.

2. The general rule disallows costs to the complainant in a suit against

a mortgagee to redeem. In this case, the special circumstances held to be

such that neither party should have costs against the other.

Mr. G. A. Allen, for complainants.

Mr. Shipman, for defendant, Creamer.

The Vice-Chancellor.

The complainants ask to have a deed of conveyance, abso-

lute on its face, decreed to be a security in the nature of a

mortgage, and to be allowed to redeem by payment of the

amount due on it. The deed was made November 3d, 1865,

by Willis H. Emery to Amos W. Creamer, and was duly

acknowledged and recorded on the same day. Tiie estate

conveyed was an undivided vested interest of the grantor in

the homestead farm held by his parents for life—a farm of

about two hundred and sixty- eight acres, with dwelling-house

and out-buildings of good description, and situated near High
Bridge, in the county of Hunterdon. Tiie grantor was about

twenty-two years old when the deed was given, and gave it

for a horse, which was sold him by Creamer for the price of

$140. This is the consideration named in the deed. The
grantor sold and conveyed the same undivided interest by
deed of June 17th, 1868, to the complainants, for the consid-

eration expressed in the deed, of $1800.

Their bill to redeem is upon the ground that the deed of

November 3d, 1865, was intended by the parties to it, to be

a mere security. They contend, and the defendant, Emery,
expressly testifies, that there was no sale and conveyance of

the premises in any absolute sense, but only to secure the

Vol. X. 2d
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price of the horse, with interest. If this be the truth, the

absolute character of the deed on the face of it, will be 'con-

trolled and clianged so as to conform its operation and effect

to the real object of it. This is settled by many decisions in

this state. Sweet v. Parker, 7 C. E. Green 453. The dis-

pute is about the question of fact. At the close of the testi-

mony, which was given orally before me, the argument of

the case was postponed at request of counsel, in accordance

with the rule. It has now been waived by the complainants

and a written brief has been submitted for the defendant. I

regarded the evidence as very strong and conclusive at the

close of the testimony, to the point that the deed was given

as a security. A new and careful examination of it has con-

firmed this opinion, and I have no hesitation in advising a

decree for the complainants.

The general rule disallows costs to the complainant in a suit

against a mortgagee on a bill to redeem. Lozear v. Shields, 8

C. E. Green 511. I have doubted whether, in this case, the

defendant, Creamer, should not be subjected to costs, but the

facts on both sides seem to me to be such that neither party

should pay costs to the other.

I will advise a decree that the complainants may redeem,

by payment of $140, with lawful interest from November 3d,

1865, to the time of the payment, at any time within three

months from the date of decree.

Duncan vs. The City of Elizabeth.

It appearing from the bill and appended affidavit, and not being con

tradicted, that the complainant's lands in Elizabeth had been sold by the

city for assessments, in connection with other lands not owned by him,

and that the complainant's offer to redeem his own lands had been refused

by the city, unless payment were also made of the assessment on the lands

not his, an injunction was granted restraining the city from executing and

delivering a declaration of sale of complainant's land.
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Duncan v. City of Elizabeth.

Mr. I. S. Taylor^ for complainant.

Mr. R. E. Chetwood, for defendants.

The "Vice-Chancellor.

The rule to show cauSe why an injunction should not issue

in this case, was argued upon the bill and appended affidavit.

From these it appears that two pieces of land, situate in

Elizabeth, and belonging now to the complainant, were sold

by the comptroller of that city on the 6th of November, 1872,

on account of the non-payment of an assessment for the con-

struction of a sewer in Reid street. The amount of the

assessment was $146.28, and the two pieces of land were

struck off to the city for the term of fifty years.

By the eighty-seventh section of the city charter, the owner

of land so sold may redeem the same at any time within two

years from the sale, by paying to the city treasurer for the

use of the purchaser)^ his heirs and assigns, the purchase

money, together with any other tax or assessment chargeable

thereon, and which the said purchaser may have paid, and any

sura of money expended in any improvement made by order

of the city council, provided a notice of such payment has been

filed in the office of the city treasurer, with interest on such

purchase money at the rate of fifteen per cent, per annum,

from the time of such sale and expenditure, and on such pay-

ments, from the time of filing the said notice.

By the eighty-eighth section, if the land so sold be not re-

deemed as provided in the eighty-seventh section, the city

may execute to the purchaser a declaration of sale therefor,

which shall be recorded, and until so recorded, the land may
be redeemed as above, notwithstanding the two years may
have expired.

On the 25th of November, 1874, before a declaration of

sale had been made, the complainant tendered to the comp-

troller of the city, $238.46, the amount of the assessment,

with interest, costs, and expenditures up to that time, and

demanded a certificate of redemption. The certificate was
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refused. The complainant's right to redeem was denied,

except upon the payment, also, of other and later assessments

or expenditures by the city upon the premises, amounting

to about §20,000. The city threatens to make and put upon

record a declaration of sale for the sewer assessment, unless

all the later assessments and expenditures now due to it on

the premises are paid, in addition to the payment offered by

complainant.

The question was discussed at the argument, whether, under

the eighty-seventh section, the city could be regarded as a

purchaser in respect to the provisions therein contained for

redemption. It was insisted that such provisions were appli-

cable only to others, and that while the city might, by virtue

of other sections, be empowered to purchase at a sale, it could

not be held to have paid assessments imposed by itself, and

in respect to which no sale had been made. I shall not

decide this question at this stage of the cause, but shall hold

this and other points then discussed, for further consideration.

I shall do so, because I am clear that, upon ope ground alone,

which an answer may meet, a temporary injunction should

issue. This ground is the fact that some of the assessments,

of which payment is required as a condition of redemption,

include not only other lands of the complainant besides the

two pieces in dispute, but also lands which the complainant

does not own. No reason is suggested, and I am unable to

see what good reason can exist, why the complainant should

be compelled to submit to this demand. Upon the face of it,

it is unreasonable and oppressive. It is charged by the bill,

and supported by the afiBdavit, and must, for this application,

be taken as true.

It was urged on behalf of the city, that the complainant's

tender was to the wrong city oflficial. This seems to be true,

but it is an objection that ought not to prevail under tlve facts

as they appear. The tender was to the comptroller, instead

of the treasurer. The complainant is ready to pay, and his

tender was not declined for the cause that the official to whom
it was made was not the proper one to receive it. I think
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the city must be held to have refused to allow the complainant

to redeem, except upon illegal terms. The effect of the exe-

cution and recording of the declaration of sale will, under the

provisions of the charter and the general law respecting deeds

of that description, be an injury for which no adequate remedy

will exist at law.

I shall advise that, upon tender by complainant to the city

treasurer of the amount due on the sewer assessment, for prin-

cipal, interest and costs, and the treasurer's refusal to accept

it and to give a certificate of redemption, an injunction issue

in pursuance of the prayer of the bill.

Kline vs. McGuckin and others.

Where a mortgage is shown to be an open one, the holder of it can re-

cover nothing but what is proved with reasonable certainty to be due.

Doubts and indefiniteness should work against the mortgagee and not in his

favor. The burden of proof is on him.

3fr. J. N. Voorhees, for complainant.

Mr. W. J. Magie, for defendants.

The Vice-Chancellor.

By a decree heretofore made in this suit, pursuant to the

opinion in 9 C. E. Gi'een 412, a deed of conveyance absolute

on its face, bearing date April 23d, 1860, and made by

Edmund B. McGuckin to his brother, James B. McGuckin,

was adjudged to be a security in the nature of a mortgage.

The amount due on it did not sufficiently appear, and leave

was therefore given to the parties to produce further evidence

in regard to it. Two of the witnesses originally examined

have been recalled, and the settlement of the amount, which

has been for some time suspended with the expectation of
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other witnesses being produced, is now submitted for decision

without argument.

The evidence before me is general and indeterminate. The

case is one where doubts and uncertainties should operate

against the mortgagee, and not in his favor. His mortgage

is an open one, and he is entitled to recover nothing under it

except what is affirmatively made to appear with reasonable

certaintv of proof. His inability to establish the amount

with accuracy, is attributable to his own carelessness or

neglect. The general estimates made by himself and hi&

brother-in-law, Sherwood, both of whom are interested par-

ties, are not supported by the testimony of his brother,

Edmund B., whose interest in the result, as the case stands, i&

less influential than theirs. It is clear that an indebtedness

did exist at the date of the deed, and the best judgment I can

form is, that it may be justly fixed at that time at the sum of

$2000. That it was not less than this, appears from the tes-

timony of Edmund, and though the testimony of James and

Sherwood makes it nearly twice as much, I should not feel

warranted, in view of the character of the proofs, in advising

a decree for more than the amount above named. The error,

if any, ought to be against the mortgagee.

I will advise that the complainant be allowed to redeem,

by the payment of $2000 with interest from the date of the

deed, or to sell the premises under his foreclosure suit, subject

to the lien of the deed thus defined.

Close vs. Close.

In fixing a yearly sum for alimony, after final decree for divorce from

bed and board, the large and valuable real estate of the husband ought not

to be regarded as an ordinary farm, in judging of his faculties. Tlie de-

fendant should be called on to change the character of the property in

which his vrealth is invested, if such change is requisite to make suiiabl&

provision for his wife, driven, by his extreme cruehy, from his house.
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Mr. C. Parker, for complainant.

Mr. C. H. Winjield, for defendant.

The Yice-Chancellor.

The complainant having obtained a decree of divorce

against her husband, from bed and board, on the ground of

his extreme cruelty, it was referred to me to advise what

order should be made touching the custody of the mfant chil-

dren and alimony. The proofs, prior to the decree, were

directed to be considered by me, as well as other proofs to be

taken The parties themselves, and the witnesses produced

by them, have been examined before me, and testimony has

also been taken out of the state by commission.

. The parties were married in 1846. The bill of complaint

was filed in October, 1870. A few weeks prior to that date

the complainant was compelled to leave her husband's house,

with an infant child about four months old. She was the

mother, by him, of nine children, then living, of whom the

eldest, a daughter, was about twenty-three years old. ihe

complainant had no estate of her own. Her husband was

possessed of a large property, and, for about ten years, had

been living in Bayonne, near to Jersey City. He was a

retired man of business. The larger part of his property

consisted of the tract of land on which they were living, being

about forty acres, and so situated as to be capable of division

into building lots. It had risen greatly in value since it was

purchased, and is shown by the proofs to be worth now, at a

low valuation, the sum of $150,000. It is shown by the

proofs to be salable in larger or smaller parcels, for good

prices, if the owner were willing to sell. Besides this pro-

perty, the defendant is possessed of an interest in a cemetery,

in the city of Washington, from which he derives an income,

yearly, of several thousand dollars. I think, from the evi-

dence, that his yearly income from this source may be put at

$4000, at the least.
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Au order was made by Chancellor Zabriskie, a few mouths
after the filing of the bill, and after testimony and argument,
by which the defendant was directed to pay to the complain-
ant, for alimony pendente lite, the sum of $25 per week. The
defendant has neglected to pay this weekly sum since March
4th, 1874. The final decree of divorce was obtained in July,
1874. It appears, I think, quite clearly from the evidence,
that the defendant is so managing his property—allowing it to
become so circumstanced—as to enable him to offer pla'usible

objections to the payment of anything for alimony. The only
difficulty I have had in fixing upon a sum for i)ermanent
alimony, grows out of the condition and character of his estate.

But I am satisfied that the situation in which he has brought
it, or designedly suffered it to be, cannot be allowed to defeat
the manifest justice of the case, in respect to the complainant
and the children, whose custody should be given her. In
judging of 'his faculties, his large and salable real estate
ought not to be regarded as an ordinary farm. I think it

plainly a case where the defendant should be called on to
change the character of the property in which his wealth is,

to a great extent, invested. If he were to do so, his income
would be adequate to a very liberal provision for himself and
the complainant and the minor children, however the custody
of the latter might be apportioned. In this view, and having
regard to the facts of this case as disclosed by the evidence,
I shall advise that the complainant be decreed to have the
custody of two of the children, in addition to the youngest
child now in her charge. The two children, whose welfare
calls strongly, in my judgment, for the society and care of
their mother, are the younger daughters, Annie ind Eva, aged,
respectively, about twelve and ten years. There is no need
of referring specially to the evidence to exhibit the probable
influence upon these children, of their father's temper and
habits. There can be no doubt that such influence would be
highly unfavorable.

As permanent alimony for the mother and for the children
I advise the yearly sum of $3000, payable monthly. This
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sum is to cover all her and their expenses, and to provide for

tlieir nurture and education, as long as the order directing it

shall be in force. I think the mother, being expelled from

her husband's house where her other children still are, should

be so provided for that, by economy suited to her husband's

means, she may receive visits from all her children, and that

she ought not to be limited to an allowance that would pro-

hibit her from a reasonable enjoyment of their society. Look-

ing to all the facts of the case, my judgment is that the above

yearly sum is by no means too large. The order should pro-

vide, in usual terms, for a modification of the allowances, as

future exigencies may arise.

The order will contain also, the customary provisions in

respect to the methods of its enforcement. Should the defend-

ant desire to make sale of any part of his lauds, or to raise

money by mortgaging tliem, the willingness of the complain-

ant to execute the conveyances will, of course, be requisite to

enable him to carry out such purposes. Should such willing-

ness be wanting, it would furnish ground to ask for a change

of the order now advised. In respect to the unpaid weekly

sums, since March last, I do not now advise any order adjudg-

ing the defendant to be in contempt.*

* Decree affirmed, 12 C. E. Or. 504.
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FEBRUARY TERM, 1875.

MoTT, trustee, vs. E. Mercer Shreve.*

The complainant took a decree for sale of the mortgaged premises to

raise the interest due on the mortgage, and costs of suit. The principal

was not due. The decree provided for the sale of the premises to raise the

interest and costs, and that the mortgage stand as a lien for the payment

of the principal, with the interest to become due thereon, according to the

condition of the bond. The complainant purcliased the property at the

sale under the execution, and subsequently applied to be relieved from his

bid, on the ground of surprise ; that he was not aware that in purchasing

the property, he would extinguish his mortgage. Application refused.

Motion to relieve complainant from bid at sheriff's sale, and

to open and amend the final decree in the cause, and to amend

the execution.

3Ir. F. Kingman, for tiie motion.

3Ir. E. Mercer Shreve, contra.

The Chancellor.

The complainant applies to be released from his purchase

of the mortgaged premises at the sale under the execution

issued in this cause, and for an amendment of the final decree

* Cited in Hayes v. Sliger, 2 Stew. 197 ; Allen v. Wood, 4 Stew. 104.
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and execution, so as to provide for the sale of the premises

to pay and satisfy the principal of the mortgage and all in-

terest due thereon. The occasion of this application is, that

by ponsent of the solicitor of the complainant and the defend-

ant, E. Mercer Shreve, the obligor and mortgagor, and the

consequent direction of the former, the master, by his report,

dated January 23d, 1874, after reporting the amount due to

the complainant for, interest, ($3150,) on the mortgage, and

that the mortgaged premises were so situated that there could

not be a sale of i)art thereof to raise the interest, (the principal

of the mortgage was not due, and will not be till April 15th,

1877,) and costs, without great prejudice to the remainder of

the property, certified that the solicitor of the complainant

had appeared before him and stated that the complainant's

bill had been filed and the suit instituted to raise and compel

the payment only of the interest money, which had accrued

and become payable on the mortgage; that the principal w^as

not demanded or required, and that under the circumstances

of the case, the complainant desired that the mortgaged prem-

ises should be sold to raise and pay the interest money, which

was then due and payable, leaving the mortgaged premises

subject to the lien of the mortgage to secure the payment of

the principal sum of §30,000, with the interest to grow due

thereon, according to the condition of the bond. The master

thereupon reported that in his opinion, it was just and reason-

able that the mortgaged premises be sold to raise and satisfy

the interest money then due, with costs, and that the mort-

gage stand as a lien for the payment of the principal with the

interest to become due thereon, according to the condition of

the bond. On the 27th day of January, 1874, a final decree

was made in the cause in accordance with the recommendation

of the master, and directing that the mortgaged premises be

sold accordingly. The decree contained a personal decree for

deficiency against the defendant, Mr. Shreve. A writ of

fieri facias was issued to the sheriff of Mercer, in conformity

with the directions of. the decree, commanding him to make

sale of the .premises, subject to the principal of the mortgage
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and the interest to accrue thereon, according to tlie condition

of the bond, to raise the interest reported due, with the costs.

Under this writ, the sheriff set up tlie premises lor sale with

due proclamation, to apprise all persons desiring to purchase,

that tlie purchaser would buy the premises subject to the

principal of the mortgage and the interest to accrue, according

to the condition of the bond, and after various bids, the prem-

ises were struck off and sold to the complainant, who was the

highest bidder, at $2200. He signed an acknowledgment of

his purchase, and gave his check for the deposit required by

the conditions of the sale. Afterwards, he became dissatisfied

"with the purchase, and directed the sheriff to re-advertise tiie

premises and re-sell them. Mr, Siireve thereupon applied to

this court to restrain the sheriff from re-selling the property.

The application was granted. The complainant now asks, as

before stated, to be released from his bid, and that the

decree and execution may be amended, so as to provide for

the sale of the whole of tlie mortgaged premises, to raise the

principal with the interest reported to be due, and costs.

The complainant alleges that when he j)urchased the prop-

erty he was not aware that, by his purchase, he would merge

his mortgage.; and he insists that the decree, as it stands, is

not lawful, because it is iiot in conformity with the sixty-

seventh section of the chancery act. Nix. Dig. 114. Revis-

ion, tit. Chancery, § 74.

It a])pears by the testimony taken in this matter, that the

complainant's solicitor bid for him, in his presence, through-

out the sale. As before stated, the complainant signed an

acknowledgment of his purchase, and gave his check for the

required deposit. His solicitor and he both must be pre-

sumed to have been aware of the effect of the purchase of the

property by the complainant, that it would extinguish the

mortgage. What other result could have been expected or

anticipated ? The complainant caused the property to be

set up for sale, subject to the principal and interest to

become due on his mortgage. He says in his petition, that

he knew the property was to be sold subject to the



FEBRUARY TERM, 1875. 441

Mottt V. Shreve.

principal of his mortgage. In his testimony he says, that

the property was put up by the sheriff', to be sold subject to

the mortgage of $30,000, and that it was so announced at the

time of the sale. If a stranger had bought the j)roperty, he

would have taken it subject to an equitable lien in favor of

the complainant for the amount of the principal and the

interest to accrue thereon. The mortgage, however, would

have been gone, for the purchaser would have acquired, by

his purcliase, all the interest of the mortgagor and mortgagee.

But when the complainant himself became the purchaser, the

encumbrance was merged in the legal estate he acquired by

the sale, and the debt was, in equity, extinguished. Cox v.

Wheeler, 7 Paige 248. The complainant cannot be relieved

from his bid on the ground of his ignorance of the effect of

his purchase. His solicitor, in his testimony, says the last bid

previous to the one on which the property was struck off", was

$2100, and thereupon he bid $2200. He says it had not, so

far as he knows, and as he believes, entered into the mind of

either himself or the complainant, that the latter should

become the purchaser, and that he thought there would be no

danger in bidding; that Mr. Shreve would see that the prop-

erty brought the amount of the decree, or near it. It was no

part of the duty of either of these gentlemen, the counsel or

his client, to secure a good price for the property by puffing.

Nor can I amend the decree. It was made by consent—by
arrangement between the solicitor of the complainant and Mr.

Shreve. Their correspondence which led to it, is before me.

It shows, as does the master's re{)ort, that the decree was

made deliberately.

The section of the chancery act above referred to, provides

that when a decree of this court shall be made for the sale of

mortgaged premises, where the whole sum secured by the

mortgage is not due, either for non-payment of any portion

or instalment of the debt or demand intended to be secured

by the mortgage, or the non-payment of interest due, or both,

if it shall appear to the court that a part of the mortgaged

premises cannot be sold to satisfy the amount due, without
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material injury to the remaining part of the mortgaged prem-

ises, and tliat it is just and reasonable that the whole of the

mortgaged premises should be sold together, it shall and may

be lawful for the court to decree a sale to be made of the

whole of the mortgaged premises, &c. The argument of the

complainant's counsel is, that the mode thus pointed out

must be adopted in all cases within the description, and that,

therefore, it was not competent for the court to make the de-

cree made in this case, but it was obligatory on tiie court to

order the whole of the mortgaged premises sold. The statute

in question is permissive in its terms. It obviously does not

preclude the court from making a decree, by consent of the

])arties iu interest, for the sale of mortgaged premises in any

different method from that designated therein. In this case,

the complainant is not in a position to claim the protection

of the court as against the decree. He was not deceived ; he

was not even inops consilii. His counsel conducted the cor-

respondence, and, as appears by the master's report, controlled

the action of the master; obtaining from him the recommen*

dation that the decree be made for the sale of the property to

raise the interest, subject to the encumbrance of the principal

and the interest to become due. His counsel drew the decree,

and it appears to have been drawn carefully. No fraud is

suggested. By the sale under the decree, if a stranger had

become the purchaser, the complainant would not only have

obtained payment of so much of the interest due as the net

proceeds of the sale would have paid, but would have obtained

additional security for the payment of the money, subject to

the lien for which the property was sold, for the purchaser

would have become liable for the payment of the debt which

he would have been held to have assumed. The complain-

ant, having chosen to buy the property himself, has all the

advantages of the purchase. He has taken the property in

payment of the mortgage debt and all the interest accrued

and to accrue on it, except the amount of interest reported

due and not raised by the sale, for which he will be at liberty

to look to his personal decree for deficiency against Mr.
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Shreve. It appears that there were several bids at the sale,

and that there was one person, as before stated, who was

willing, as his bid showed, to give $2100 for the property,

subject to the principal of the mortgage and the interest to

accrue thereon. The complainant was not willing to permit

him to purchase the property at that price, but himself bid a

greater one. Since the sale, the property may have, and prob-

ably has, depreciated in value. These considerations are, in

themselves, important, and would, if the way were otherwise

dear to granting to the complainant the relief he seeks, pre-

vent the court, out of regard for the rights of the defendant,

who has done no wrong, and is not charged with any manner

of deceit, from according it. There appears to me to be no

good reason for opening the decree.

The petition will be dismissed, with costs.

Coffin v. Loper and others.*

It is the practice of this court to stay waste between tenants in common
in special cases, among which is the pendency of a suit for partition.

In partition. On bill and answer. Motion to dissolve

injunction.

Mr. W. E. Potter, for the motion.

Mr. P. L. Voorhees, contra.

The Chancellor.

The bill is filed for the partition of a tract of cedar swamp
in Gloucester county, of which the complainant claims to own
three-sevenths in fee. It also prays an injunction to restrain

the defendants from cutting the timber off the property. It

alleges that the defendants are the owners of the remaining

four-sevenths of the land. The answer wholly denies the

* Cited in Weise v. Welsh, 3 Stew. 434.
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complainant's title, and claims that the defendants are the

lawful owners of the whole property. It admits, that at the

filing of the bill, the defendants intended and had taken

measures to sell off all the timber on the tract. The defend-

ants now move to dissolve the injunction. They insist that

on the case made by the bill, it cannot be sustained ; that this

court will not, according to its established practice, allow an

injunction to stay waste between tenants in common, unless

there is danger that the estate will be so injured that damages

will not compensate for the waste, or on proof that the tenant,

whom it is sought to enjoin, is insolvent. The injunction in

this case was issued to stay, pendente lite, threatened waste,

which it appears by the answer, would have extended to the

stripping of the property of all the timber on it, and it ap-

peared on the argument, by the admission of counsel, that the

land without the timber, is of but very little value. It is

manifest that the exercise of the restraining power of the

court is peculiarly proper under circumstances such as this

case pra=^nts, and which it presented at the filing of the bill.

It is the practice of the court to stay waste between tenants

in common in special cases, among which is the pendency of

a suit for partition. Obert v. 06^?-/, 1 Haht. Ch. 397 ; Haw-
ley V. Clowes, 2 Johns. Ch. 122; JCerr on Injunctions 258, §

5 ; Hilliard on Injunctions 354. The granting of the injunc-

tion in the present case, was also within the equity of the

statute providing that in any action in which the right to

real estate, or to goods and chattels, is in controversy, the

court, or any judge thereof, may make an order for the pro-

tection of the property in controversy, from waste, destruction,

or removal beyond the jurisdiction of the court, upon satisfac-

tory proof being made of the necessity for such order, and may
enforce such order by attachment for contempt. Revision, tit.

Practice of Laic, § 286. See also the learned JVote A to West

v. Walker, 2 Greenes Ch. 279. In view of the denial of the

complainant's title, the suit must be stayed. The bill will be

retained to afford him an opportunity to establish his title at

law, which he will be required to do without unnecessary

delay. In the meantime, the injunction will be retained.
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Stone vs. Stone.

1. An acknowledgment of service of a copy of the citation in a divorce

suit is not evidence of a legal service, to give the court jurisdiction where

the defendant does not appear. There sliould be evidence of the service

of a copy of the petition also.

2. In a suit for divorce for desertion, the desertion must appear from the

facts sworn to.

Petition for divorce on the ground of desertion.

The Chancellok.

The petition alleges that the parties to this suit lived

together after their marriage, in 1844, for about seventeen years,

and until the month of May, 1862, when the defendant de-

serted the petitioner, and left the state, as the latter has under-

stood and believes ; that the defendant has since then lived

in Newark, in this state, for a short time, but not with the

petitioner, who was then residing at her usual place of abode,

in Dover, in the county of Morris; that he did not come to

the place where she lived ; that his residence, at the time of

filing the petition, was not precisely known to her, except as

she was informed, and believed that he was living in adul-

tery, in Philadelphia. The petition was filed on the 13th of

August, 1874. The citation was issued on the next day. It

appears, by an acknowledgment endorsed on the writ, and

signed by the defendant, that a copy of the citation was served

on him on the twenty-second of the same month of August.

No copy of the petition was served on him. The service,

therefore, was not complete, and is invalid. The defendant

did not appear in the suit. The order for proofs was irregu-

lar, and could not be sustained.

The proof in the case, however, does not sustain the charge

of desertion. The principal testimony is that of the petitioner.

She and her daughter were the only witnesses, and the proof

Vol. X. 2 E
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of the alleged desertion rests wholly on their testimony. The
petitioner testifies that the defendant was in Dover, in the

Avinter of 1870, engaged at work in the car factory, near that

place; that he remained there six months; that part of the

time he li%'-ed with her as her husband, and the rest of the

time he boarded with her; that lie left Dover in May, 1869;

(she probably intended to say 1870;) that the reason of his

leaving was that a woman came there from Philadelphia, to

obtain support from him for a child which she had had by

him ; that he made a satisfactory arrangement with the

woman for the support of the child, and she left town ; that

this settlement was made in the early part of April, 1869, and

the defendant left Dover in May, following; that when he

went away he said he was going to New York, and that, since

then, he has not lived with the petitioner ; that he has con-

tributed nothing to her support since he left Dover, in May,

1869, and that she has heard from his mother that he lived

in Orange, in this state, part of one summer, since then. She

says he visited Dover on the 4th of July, 1874; that on

that occasion he called at her house and asked to see his

grandchild, who, with its mother, their daughter, lived with

the petitioner, and that he made no errand to see the peti-

sioner, and that that is the only time she has seen him since

he left. The daughter testifies that the defendant left Dover

in the spring of 1870; that he returned to Dover on the

4th of July, in that year; that he came to see her and her

child, and not the petitioner; that he came again on the

4th of July, 1874, to see the witness and her child, and

that he has not been in Dover, to her knowledge, since the

last date.

In all this there is no proof of desertion. There is no evi-

dence of any desire on the part of the petitioner, that her

husband should live with her. She has made no effort to

that end. Nor does it appear that she was willing to live

with him. The testimony would be consistent with the theory

that she refused to live with him. He returned to his family

as lately as the 4th of July, 1874. They say he came to
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see his grandchild, and " made no errand" to see his wife, but

what reception he met with on the occasion does not appear.

For aught that appears in the testimony, the defendant was

desirous of living with his wife during the time of his absence

from her. The witnesses must have known not only the cir-

cumstances of the alleged desertion, but also as to the willing-

ness or indisposition of the defendant to live with the peti-

tioner. They have not testified as to either of those matters.

The master has not observed the provision of the one hundred

and fifty-ninth * rule, that in divorce suits based on desertion,

the master shall examine into and report the facts and circum-

stances under which the desertion took place, and the reasons

which caused or provoked it, if the same can be ascertained.

The decree of divorce will be denied, and the petition dis-

missed.

Raymond vs. Post and others.f

1. In examining a lien claim alleged to be a cloud upon title, the court

will not admit extrinsic evidence in aid of the claim, but will examine the

record evidence only.

2. Where a lien claim was filed after the commencement of a suit in this

court to foreclose a mortgage which was on the land before the work was

done or materials provided for which the lien was claimed, and the lien

claimants were not made parties to the suit, and did not apply to be made
parties, the claim was held to be cut off by virtue of the provisions of the

"act relating to the Court of Chancery," {Pamph. L., 1870, p. 40,) by sale

under the foreclosure.

3. The act " to compel the determination of claims to real estate in cer-

tain cases, and to quiet the title to the same," {Pamph. L., 1870, p. 20,)

applies to a lien claim.

On final hearing on pleadings and proofs.

Mr. 8. B. Ransom, for complainant.

Mr. John Hopper, for defendants.

* Dick. Ch. Pr.,p. 42, rule 164. f Cited in Gerard v. Birch, 1 Stew. 318
;

Lamb v. Cannon, 9 Vr. 364.
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The Chancellor.

The bill in this cause is filed for a perpetual injunction to

restrain the defendants from selling, under an execution on a

judgment under a mechanics lien claim, certain premises,

part of the Holsman or Santiago Park property, in Bergen

county, purchased by the complainant at sheriff's sale under

a foreclosure in this court. It also prays that the judgment

may be decreed to be no lien on the property described

therein, and that the complainant's title to the premises

described in the lien judgment may be quieted and cleared of

all doubts and disputes concerning the same. The following

are the facts on which the prayer of the bill is based : On
the 25th of September, 1867, Francisco J. Montego was the

owner of the Santiago Park property. It contained about

one hundred and sixty-nine and a-half acres. There was a*

mansion-house upon it. On that day, Montego gave to

George H. Whipple ten mortgages of that date upon the

property, each for $10,000, with interest, to secure the pay-

ment of $100,000, with interest. These mortgages were duly

registered in the Bergen county clerk's office, on the day of

their date. Whip)>le assigned eight of them to George

Griswold, on the 14th of October, 1867, and the latter

assigned them to John N. ALsop Griswold on the 13th of

May, 1868. Whipple, on the 14th of October, 1867, assigned

another of the mortgages to the University of the City of

New York, and on the same day assigned the remaining one

to George Griswold, trustee. Subsequently to giving the

mortgages to Whipple, Montego leased the premises by lease

dated January 25th, 1869, to Isaac Herbert, for the term of

four years from the 1st day of April, 1869. On the 12th of

March, 1869, Montego gave to the firm of Thomas J. Owen
& Co. a mortgage on the property, to secure the payment of

$35,000 with interest. The mortgages to Whipple provided

for the payment of the interest semi-annually, and that if any

payment of interest should be unpaid for sixty days after it

should fall due, the whole of the principal of the mortgage

should thereupon be due and payable. The half year's
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interest which fell due on the 25th of March, 1870, on the

eight mortgages held by him, being unpaid for sixty days,

John N. Alsop Griswold, on the 12th of July, 1870, filed his

bill in this court to foreclose those mortgages, making Mon-
tego, the University of the City of New York, George
Griswold, trustee, Thomas J. Owen & Co., and Herbert,

parties defendant thereto. A decree pro confesso was entered

in that suit against all the defendants, on the 20th of October,

1870, with a reference to a master, to report amounts and
priorities. The master, on the 7th of November, 1870, re-

ported that there was due to the complainant in the suit,

186,268.90 ; to George Griswold, trustee, $10,783.58 ; to the

University of the City of New York, $11,133.58; and to

Thomas J. Owen & Co., $42,350—in all, $150,536.06. On
the 15th of November, 1870, a final decree was entered, con-

firming the report, and directing that the premises be sold by
the sheriff of Bergen, to pay the encumbrances. Execution
was issued accordingly, on the 20th of January, 1871. On
the 6th of May, of that year, the sheriff sold the property

under it to the complainant in this suit, for $142,000, which
tlie complainant paid in cash. On the 23d of July, eleven

days after the filing of the bill in the above cause, the defend-

ants in this suit filed their claim of lien under the mechanics
lien law, against a building on the property, with a curtilage

of about five acres. The lien claim states that the claim is

for the payment of $2400, with interest thereon from July
30th, 1869, which debt, it declares, was contracted by Herbert,

as builder, "for labor performed, and materials for the same,

provided by them within one year last past, for, and in the erec-

tion of, an addition to said building, by doing all the work
thereof, and furnishing the materials for the same." The
*' owner " was stated to be Montego, who, it was declared, had
an estate in fee simple in the premises. Herbert was stated to

be the person who contracted the debt, and for whom, and at

whose request, the work and materials were done and furnished.

A bill of particulars was given. The items ran from April
3d, 1869, to July 30th, 1869. The amount of the bill of
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particulars was $5762.65—reduced, by credits, to $2400.

None of the items in the bill, except the last, which is dated

the 30th of July, 1869, are of a later date than June 12th.

The items under date of July 30th, are two ; one is three

hundred and six feet of narrow flooring—§13.77 ; and the

other, four hundred and ninety-three feet of narrow ceiling

—

§22.19; together, 835.96. The summons on this claim was

issued, as before stated, on the 25th of July, 1870, more than

a year after the date of all the items in the bill of particulars,

except the last. Judgment in the suit was entered on the

12th of May, 1871, against Herbert, as builder, and the

building and land described in the lien claim, for'$2699.55.

including costs. A special writ of Jien facias was at once

issued on the judgment, directed to the sheriff of Bergen, who

was about to sell the premises therein described under it^

when the injunction issued in this cause, restraining him from

so doing, was served upon him.

The question presented is whether the lien claimed by the

defendants, is valid against the property therein described.

It may be stated that the defendants insist that Montego's

consent to the construction of the building on the premises,

was obtained by them before they commenced the work. The

first inquiry is as to whether the lien claim is valid, irrespec-

tive of the effect of the foreclosure upon it. There is no

allegation either in the lien claim or in the declaration in the

suit upon it, that the work was done and the materials fur-

nished, pursuant to a contract. The declaration contains the

common counts only, with a copy of the particulars contained

in the lien claim. The defendants, indeed, in this suit, al-

lege that the work was done under a contract, which they

produce and prove. But in this controversy, the record

alone must speak. The question here is between the lien

claimants and a purchaser of the property, who at the time of

his purchase, was ignorant of the existence of the lien claim.

Extrinsic proof is not admissible to sustain the claim. The

court must judge of the claim in such a controversy as this,,

by an inspection of it and of the record of the proceedings
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upon it. Associates of the Jersey Co. v. Davison, 5 Dutcher

415; Bementv. Trenton Locomotive Co., 2 Vroom 246; 8. C.

in error, 3 Vroom 513. By the twelfth section of the

mechanics' lien law, {Nix. Dig. 574,*) it is enacted that no

debt shall be a lien by virtue of that act, unless a claim is filed

as thereinbefore provided within one year from the furnishing

the materials or performing the labor for which such debt is

due, and that such part of any claim filed, as may be for work

or materials furnished more than one year before the filing of

the same, shall not be recovered against the building or land*

by virtue of that act ; nor shall any lien be enforced by virtue

of that act, unless the summons in the suit for the purpose,

shall be issued within one year from the date of the last work

done or materials furnished in such claim; and the time of

issuing such summons shall be endorsed on the claim by the

clerk upon the sealing thereof, and if no such entry be made

within one year from such last date, such lien shall be dis-

charged. Judging this lien claim by its contents, the build-

ing and land were, when it was filed, discharged from the

whole of the demand for which it was filed, except the last

item, for all the rest of the materials were furnislied and all

the work done more than a year before the claim was filed.

The defendants insist that, inasmuch as the work was done

and materials furnished by contract, for and in the erection

and construction of a building, the year within which the

claim was to be filed and summons issued, began to run only

from the time when the building was completed. But, as

before stated, extrinsic evidence that the work was done under

contract, is inadmissible. Were it admitted, there is no proof

in the cause on which reliance can be placed, as to when the

building was finished. John P. Post, one of the defendants,

is the only person who testified on the subject, and the only

testimony he gave on this point was in his cross-examination

It is far from satisfactory. And again, it appears that the

contract price of the work was to be $5081, while the amount

of the demand for which the lien claim was filed, was $5762.65

Nearly $700 then, of this latter amount, was for extra work to

Rev., p. 671, sec. 13.
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which the contract did not apply. The witness, Post, says,

tlie lien claim was filed for work done in ereciincr the i)uild-

ing under the contract, and extra work. The lien claim

makes no discrimination between these. It is quite impossible

to determine, by the dates of the bill of items which it con-

tains, when the work under the contract was completed. The
lien claim would, at must, be valid then, against the building

and land, for only the items under date of July 30th, and

costs. Those items amount to 835.96, and the costs were

»§61.40. Together, they amount to $97.36.

I have thus far considered the question of the validity of

the lien claim, without reference to the effect of the foreclosure

upon it. By the foreclosure, the lien claim against the build-

ing and land was cut off, and the land was sold under the

foreclosure, discharged of that claim. The act of March 17th,

1870, " relating to the Court of Chancery," {Paraph. L., 1870,

p. 40,) provides that in any suit for the foreclosure of a

mortgage upon, or which may relate to, real or personal proj)-

erty in this state, all persons claiming any interest in, or an

encumbrance or lien upon, such property, by or through any

conveyance, mortgage, assignment, lien, or any instrument

which, by any provision of law, could be recorded, registered,

entered or filed in any public office of this state, and which

shall not he so recorded, registered, entered or filed at the

filing of the bill in such suit, shall be bound by the proceed-

ings in such suit, so far as the proj^erty is concerned, in the

same manner as if he had been made a party to and appeared

in such suit, and the decree therein made against him as one

of the defendants therein ; but such person, on causing such

conveyance, mortgage, assignment, lien claim or other instru-

ment, to be recorded, registered, enteretl or filed as provided

by law, may cause himself to be made a party to such suit,

by petition, in the same manner as provided by that act in the

case of persons acquiring an interest in the subject matter of

a suit after its commencement The provisions of that act

require diligence and action on the part of those who may

have claims against n)ortgaged premises, which may be re-
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corded, registered, entered or filed in any public office in this

state, to protect their interest in those premises in case of

proceedings for foreclosure. They are to put their deed or

mortgage or other instrument under which they claim a title

to or lien upon mortgaged real estate, on record. If their

claim be by virtue of mortgage of chattels, it must be filed.

If it be under a lien given by statute, they must file their lien

claim. If, after a suit commenced, they desire to intervene

to protect their rights, they must record, register or file the

instrument under which they claim, and then, on application,

may be admitted to defend. The necessity for this statutory

provision is evident. In the case before us, mortgages to the

amount of* ^135,000, of principal, were on record when the

defendants in this suit entered into an agreement to erect the

building. A foreclosure suit was commenced on one of them

on the 12th of July, 1870. The building, as the defendants

admit, had then been completed nearly a year. As the com-

plainant insists, it had been completed more than a year. At
any time in about twelve months prior to the beginning of

the foreclosure suit, they might lawfully have filed their lien

claim for their whole demand, for it had all been contracted.

Had they done so, they would have been necessary parties to

the bill. Not having done so, they must abide by the conse-

quences of such neglect and of their neglect to apply to be

made parties after they had filed their claim. The law of

1870, above referred to, was in force when the bill was filed,

which was on the 12th of July, 1870.

This suit is brought under the act of March 2d, 1870, to

•compel the determination of claims to real estate in certain

cases, and to quiet the title to the same. Pamph. L. 1870, p. 20.

The complainant is in peaceable possession of iXw. premises in

dispute. No issue has been requested. The defendants will

be perpetually enjoined from selling under their judgment, and

their lien claim and judgment will be decreed to be no encum-

-brance on the land in question.

The complainant is entitled to costs.
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Johnston vs. Hyde.*

The defendant, under and in the assertion of a claim of right, threatened

to enter upon the complainant's premises, of which the latter was in pos-

session, and himself to secure a right, of which he alleged he had been

deprived, and, in so doing, would inflict irreparable injury on the com-

plainant, who denied his right, and there was evidence in the defendant's

answer, from which acquiescence on the part of the defendant might be

deduced. The court restrained the defendant, by preliminary injunction^

from doing the threatened injury.

On bill and answer. Motion to dissolve injunction.

3Tr. C. Parker, for the motion.

3Ir. B. Williamson, contra.

The Chancellor.

The complainant filed his bill for an injunction to restrain

the defendant from entering upon the premises of the former,

in Plainfield, and interfering with a wooden aqueduct which

the complainant has placed there, and from interfering with

the premises for any such purpose. On the filing of the bill

an injunction was granted. The controversy between these

parties is in reference to a raceway running through the com-

plainant's premises, which adjoin those of the defendant, to

a pond on the defendant's land, the water from which pond

was used for mill purposes there. Tiie defendant claims the

right to have and maintain the raceway in question as an

open raceway ; and, also, the right to free ingress, egress and

regress, over a strip of land thirty feet wide, including the

raceway, to amend the raceway, and repair and keep it in

order. These rights he acquired, he insists, by the deeds of

conveyance under which he claims title to his land, and the

reservations in the deeds of conveyance under which the com-

* See Johnston v. Hyde, 5 Slew. 448.
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plainant claims title to his property. The complainant, in or

about the Fall of 1872, placed in the bed of the raceway, on

his grounds, a box culvert, wliich he covered up with earth,

filling the raceway to the surface of the ground. He then

covered the place thus filled up with sod, and across it con-

structed a macadamized road, leading from his mansion-house

to his stables on the premises. The defendant was then the

owner of the premises he now occupies, being the property

above mentioned as belonging to liim. At that date the par-

ties were on neighborly terms. The defendant, in July, 1872,

sold and conveyed to the complainant a piece of his land, con-

taining about three acres and a-half, adjoining the complain-

ant's premises, as they were when the defendant purchased

his property. By the deed the defendant excepted and

reserved to himself, his heirs and assigns, the right of the

raceway, as it was then opened, leading to the pond below,

with all necessary rights to enter upon tlie premises, along

the line of the same, for the purpose of cleaning it out and

keeping it in repair, as theretofore. In the Fall of 1872, and

after the making of that conveyance, there was laid through

the complainant's -land an avenue, called Farragut road.

The raceway crossed that road. According to tlie defendant's

statement, the complainant had proposed to lay in the bed of

the raceway, through his grounds, an iron pipe, of one foot

in diameter, and fill up the raceway. The defendant says he

refused to permit this. Shortly afterwards, he says, he saw

a wooden box culvert lying at Farragut road, and, being told

by complainant's carpenter tliat it was intended for carrying

the water of the raceway under groimd, he objected to it, and

forbade it, and thereupon comi)lainant, under date of Novem-
ber, 1872, wrote to him as follows :

" The surveyors of Som-
erset county have prepared a wooden culvert, three feet wide,

to be placed in the Hotchkiss raceway, where it crosses Far-

ragut road. It is understood and agreed between us that, by

suffering this to be done, you are to lose no legal rights ta

the present width of raceway, and that, in case of your find-

ing the flow of water insufficient, you shall have the same
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rights as now to require the enlargement of the same. It is

not the intention of tliis pa[)er to give any rights, but only to

guard against the loss of any that now exist." After receiv-

ing the letter the defendant made no objection to that arrange-

ment, and it was carried out. Subsequently, the complainant

caused a like culvert to be put in tlie raceway, on his land,

on both sides of that road, and covered up the box, filling in

with earth to a level with the surface of the ground, as before

stated. The defendant says he observed this to his surprise,

but he seems, from his own statement, to have oiFered no

objection, protest or remonstrance. He relied, he says, for

the protection of his rights in the matter, on the assurance

-contained in the above letter. At tiiat time the water in the

raceway was not used for mill purposes. The mill on the

<lefendant's premises appears from the answer not to have

been used for over three years, from February, 1871, to July

1874. At the latter date he repaired it, and in the succeed-

ing Fall he let the water into his pond, which was soon filled

through the culvert. He alleges that it was due to the sea-

son, it being a time of freshet. Subsequently, having drawn

off the water from his pond, he proceeded to fill it, and found

that the supply of water was cut off. He then went on

the complainant's premises to ascertain the cause, and dis-

covered that the gate, which the complainant had placed

at the mouth of the raceway, had been securely fastened

down and prevented the flow of the water. The defend-

ant removed the gate, and an altercation between him

and the complainant took place on the occasion ; the de-

fendant claiming his right to have the raceway open, and to

have the right of ingress, egress and regress, above mentioned.

He admits that he intended, after demand and refusal, to

open the raceway to a width and depth in accordance with

what he regards as his right in the premises. To prevent

this action on his part, the injunction was granted. Without

reference to any other question, the case on the bill and

answer presents sufficient evidence of acquiescence on the part,

of the defendant to induce me to retain the injunction, with



FEBRUARY TERM, 1875. 457

Johnston v. Hyde.

the modification hereinafter stated, until the hearing. The

threatened action of the defendant would inflict great and ir-

reparable injury upon the complainant's property, to which

the complainant should not be subjected, unless lie is in the

wrong. That action, if unwarranted, would be such a tres-

pass as this court will restrain. De Veney v. Gallagher, 5

C. E. Green 33 ; Southmayd v. MeLaughlin, 9 C. E. Green

181 ; Farrow v. Vansittart, 1 Eng. Railway and Canal cases,.

[*602.] The person who threatens it is not a mere stranger,

without claim of right. He is one who, under and in the

assertion of a claim of right, proposes to enter upon the com-

plainant's premises, of wliich the latter is in possession, and

himself to secure the right of which he alleges he has been

deprived. Under the circumstances, the defendant should be

restrained until his right shall have been established. His

legal right is denied by the complainant. The latter insists

also, that if it existed, the defendant has, by his acquiescence,

made it inequitable for him to assert it. This court can, on

the hearing, determine the rights of the parties. Into the

consideration of the question, the fact, character, extent and

effect of the acquiescence will necessarily enter. Under the

rule of this court, recently adopted, a hearing may be speedily

had; and, as the right shall appear on the hearhig, the court

may continue the injunction, or decree a dissolution of it^

unless the complainant shall restore to the defendant his

rights, within such short time as the court may deem reason-

able. The motion is denied. The injunction, however, will

be modified, so as to permit the defendant to enter upon the

complainant's premises for the purpose of raising and, if neces-

sary, of removing the gate at the mouth of the raceway, and

any other obstruction to the flow of the water which, since the

filing of the bill, has been, or at any time hereafter may be,

placed or constructed therein.

Neither party will have costs of this motion.
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Titus and Scuddee vs. Todd's Administrator and As-
DERSOX.

The acceptance by a creditor of a copartnership, of a note made by one

of the partners in the name of the firm, after the death of the other part-

ner, held, under the circumstances, not to discharge the estate of the de-

ceased partner from the debt, there being no evidence from which the con-

clusion could be drawn, or the implication arise, that the creditor intended

to discharge the estate of the deceased partner.

On final hearing on pleadings and proofs.

2Ir. J. S. Aitkin, for complainants.

3Ir. D. J. Pancoast, for defendant Cooper, administrator.

The Chancellor.

The bill is filed to obtain payment out of the property of

James Todd, deceased, of a partnership debt due from the

late firm of S. M. Anderson & Co., which was composed of

Todd and Samuel M. Anderson, to the complainants, Titus

& Scudder. It alleges that Anderson is insolvent, and that

fact is proved in the cause. The firm of S. M. Anderson &
Co. were in business in Philadelphia for two or three years

prior to April 1st, 1872, when the partnership was dissolved

by mutual consent. By the agreement of dissolution, Ander-

son was to settle up the affairs of the concern, and was

authorized to use the name of the firm in liquidation. The

complainants were a firm doing business in Trenton. During

the existence of the firm of S. M. Anderson & Co., the com-

plainants had purchased goods of them on credit, and had

consigned goods to them to be sold for them on commission.

At the dissolution, Titus & Scudder owed S. M. Anderson &
Co., about $2500, for goods sold and delivered by the latter

firm to them. At the same time, S. M. Anderson & Co.
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owed Titus & Scudder for the proceeds of goods sold on

commission, and had on haud unsold, merchandise which had

been consigned to them by Titus & Scudder, for sale on com-

mission. Titus & Scudder paid their debt, the last payment

on account of it having been made in June, 1872. The

balance of the goods consigned was sold by Anderson between

the 20th of April, 1872, and the 14th of September, follow-

ing. The last and final sale, which was to the amount of

^96.04, was made on the 30th of September, to the firm of

Romberger, Long & Co. Titus & Scudder have not been

paid what was due to them at the dissolution for the pro-

ceeds of goods sold on consignment, nor have they been paid

for those sold afterwards. It appears that the course of deal-

ing between the parties was such that Titus & Scudder re-

ceived no credit for or on account of goods consigned to S.

M. Anderson & Co. to be sold on commission, until the goods

had been sold. Nor were the goods entered in the books of

the latter firm, till then. In the meantime, a memorandum

of the consignment was kept on a loose piece of paper. In

May, 1873, Anderson gave to Titus & Scudder, a note for

$276.34, the amount of the indebtedness of S. M. Anderson

& Co. to them for goods sold on commission. He signed the

note with the firm name of S. M. Anderson & Co. Todd,

however, was then dead. The note was protested for non-

payment, and is produced in the cause, ready to be delivered

up.

The administrator of Todd insists that the acceptance of

that note by the complainants, discharged the estate of Todd

from all liability to pay the debt or any part of it. But the

case discloses no intention whatever on the part of Titus &
Scudder, to accept the responsibility of Anderson for the debt

due them from the partnership ; nor is there any evidence

from which the conclusion can be drawn, or the implication

arise, that they intended to discharge Todd's estate from

liability to them as creditors of the firm of S. M. Anderson

& Co. Anderson is one of the defendants. He was called

as a witness by the complainants. He was therefore com-
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petent to testify in the cause. He says that he gave the note

under the authority he had to sign the firm narr>e in liquida-

tion. His language is : "I gave the note in settlement of

the old firm's business, as per agreement with Mr. Todd when

we dissolved. I was to use the firm's name in settling the

business." Under such circumstances as this case presents,

the receipt by the complainants of the note referred to, would

not be regarded as a bar to their claim against Todd's estate.

Harris v. Lindsay, 4 Wash. C. C. R. 98, 271. It appears

that the complainants, after the dissolution, contemplated

withdrawing the consigned goods remaining unsold, and so

stated to Anderson & Todd. Anderson & Todd, however,

sold them and used the money in paying their partnership

debts.

There will be a decree for the complainants.

Jarvis vs. Henwood.

Interlocutory mandatory injunction, to compel defendant, who was under

covenant to repair, to repair a building, refused; it not appearing that the

building was in danger from the alleged non-repair, and there being a dis-

pute as to the liability, and it appearing that the lessor, who was com-

plainant, had liberty to make the repairs himself, and had an adequate

remedy at law.

An order to show cause why injunction should not issue.

On bill and answer, and affidavits.

Mr. L. Zabriskie, and 3fr. T. N. MoCarter, for complainant.

Mr. J. Dixon, for defendant.

The Chancellor.

The complainant moves for a preliminary injunction, sub-

stantially, to require the defendant to perform his covenant

to repair certain demised premises, leased by the former to
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the latter. The premises in question are a brick storehouse

in Jersey City. The building is of six stories; is four hun-

dred feet long and fifty-eight feet high. The premises were

leased to be used as a tobacco warehouse, and they have been

and are now used for that purpose. The complainant alleges

that the defendant has so used the building that the walls

have sagged or bulged to such an extent that the building is

in imminent danger of falling. He also complains that the

defendant has neglected the gutters and leaders on the build-

ing, and has permitted them to get out of repair, so that the

water falling on the building is not properly carried off, but

is allowed, as the complainant believes, to sap and under-

mine the foundation of the building. He complains also, that

the iron window shutters are being damaged for the want of

paint. The bill states that the defendant has refused to enter

into any amicable and specific arrangement with the com-

plainant for saving the building from sagging or settling so

as to be of no use, and has rejected the complainant's proposi-

tion to that end, and has shown a reckless spirit, as if utterly

regardless of his obligation in the premises. The bill prays

specific performance of the covenant to repair, an account of

damages sustained by breach of the covenant, and an injunc-

tion to restrain the defendant from permitting the walls to sag,

or to remain in the unsafe condition in which, it is alleged,

they now are, and from permitting any other waste of the

demised premises.

On the filing of the bill an order to show cause why an

injunction should not be issued pursuant to the prayer of the

bill, was granted. To this order the defendant responds by

his answer, and affidavits thereto annexed. He admits the

lease and the covenant to repair, but avers that the sagging

complained of existed when the demise began, which was on

the first of January, 1870, and long prior thereto ; that it

took place very soon after the building was erected, which

appears to have been over ten years ago, and before the mor-

tar in the walls had become dry ; that the building is not in

danger of falling, and is not unsafe ; and that he has at all

Vol. X. 2p
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times discharged his whole obligation under the covenant^

and has regarded his duty as a tenant. The defendant denies

that he has refused to enter into any amicable or more specific

arrangement in regard to repairs to the building, or shown

a reckless spirit. He admits that he refused to do what the

complainant proposed, but his refusal, he alleges, was because

of the unreasonableness of the demand, which was, that he

should sign an agreement, binding himself, unconditionally, to

do whatever John M. Dodd and John Demarest should direct

in regard to the building. He says that as Dodd and Dem-
arest were wholly in the' interest of the complainant, and

were not, in the defendant's judgment, very discreet advisers,

he insisted that he should be allowed to call in some impar-

tial and competent architect or builder, to consult with them,

and make suggestions as to a fair and reasonable course to be

adopted, but the complainant refused, and there their nego-

tiations for amicable adjustment ended. Dodd and Demarest

superintended the erection of the building when it was con-

structed. The former drew the plans, and all the labor was

employed and materials furnished through him. The defend-

ant says, in his answer, that when he took the lease for the

premises he was assured by Dodd and Demarest and the

complainant, that the building would safely hold any amount

of tobacco that would 2:0 into it.

There appears to me to be no necessity for applying the

remedy of a mandatory interlocutory injunction in this case.

The defendant not only, in his answer, declares his readiness

to do all that can reasonably be required of him under the

covenant, but his counsel, on the argument, declared that the

defendant would, if the complainant wished him to do so, put

in, at the complainant's expense, the trusses which tl>e archi-

tect employed by the defendant to inspect the premises, testi-

fies would strengthen the building so as to secure its safety

under the weight of any amount of tobacco that could be got

into it ; or would permit the complainant to put them in,

himself. Besides, the evidence satisfies me that the building

is not in imminent danger of falling, as stated in the bill, nor
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in any danger of falling. The architect, Patrick Keely, just

referred to, whose experience and standing give weight to his

opinion, testifies that the building is sufficiently strong to sus-

tain the weight now in it—sufficiently strong to be used for the

purposes of a tobacco warehouse or store, and that it is cer-

tainly as strong as it has been since the lapse of two years

from the time of its construction ; and that, if the building

were trussed, as it could be at a cost of about $1200, it would

be able to carry all the tobacco that could be placed in the

space within it. He adds, that he would have put these

trusses in as part of the original construction of the building,

Neil Campbell, a master mason, testifies that the building is

as safe as it ever was, and that, in his opinion, it is strong

enough for the warehousing business—the business for which

it has been used ever since it was erected. William C.

Whyte, also a master mason, testifies that he does not think

that the building is in any danger, and that, in his judgment,

it is sufficiently strong for the purposes of a warehouse, and

is as strong as it has ever been since the walls were dry.

David Ettling, a master carpenter, swears that he thinks the

building is safe, now, for warehousing purposes—certainly as

safe as it has been since two years after its erection. In addi-

tion to these opinions, there is the important fact that in

April, 1873, Mr. Campbell was employed to lay a blue stone

coping on the wall of the building, which coping was to pro-

ject one foot over the wall, and that he then, not suspecting

that the wall was out of plumb, stretched his line to lay the

coping, and found that the wall was then about six or seven

inches out of the plumb, and in the same situation in which

it is now. The sag or bulge in the wall appears, by his tes-

timony, not to have increased for now almost two years past.

This fact is good evidence that there the imminent danger

alleged in the bill does not exist. The witnesses, Keely,

Campbell, Whyte, and Ettling, all express the opinion,

giving their reasons therefor, that the sagging occurred when

the walls of the building were green, and that it must have

occurred within the first two years after the completion of the
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edifice. The complainant and his witnesses, Dodd and Dem-
arest, allege that the sagging was first discovered by them in

October last. They, none of them, say that it has increased

since then. The bill was not filed until more than three

months after the sagging was discovered. Owen Brady, who

33, and for the last ten years has been, engaged around the

warehouse, testifies in his affidavit annexed to the answer,

that he had never observed any sagging of the walls until his

attention was called to it by the examination made by Mr.

Demarest last Fall. This witness was, at first, delivery clerlc

for the complainant, while the latter was carrying on business

alone in the warehouse ; afterwards he was continued in the

same employment there for the firm of A. S. Jarvis & Co.,

which was composed of the complainant and defendant, and

since then, under the latter, he has been superintendent of the

labor employed about the premises. I see no reason for the

application of the summary and extraordinary remedy which

is invoked. There is a controversy between tiiese parties, aa

to whether the defendant is bound to strengthen the walls at

all. He insists that the walls were in the condition in which

they now are when he leased the premises, and that his cove-

nant to repair involves him in no liability to straighten them

up, or to secure the building against the consequences of de-

fective construction, or the deflection of its walls existing at

the time when the demise to him was made. He alleges,

in his answer, that he is of sufficient pecuniary responsibility

to answer all damages to which he may be liable for breach

of his covenant. The complainant does not allege that the

defendant is not responsible. He says, in his affidavit ap-

pended to his bill, that he does not know whether the defend-

ant is a person of sufficient means to respond to the damages

that would be caused to the complainant by the falling of the

building, though he fears he may not be. If the suggestion

of Mr. Keely, the architect, should be adopted, the entire

expense of the work necessary to be done to render the build-

ing secure under the weight of all the tobacco which its capa-

city could contain, would be from $1200 to $1500.
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On the hearing, as before stated, the defendant's counsel

declared that the defendant would permit the complainant to

do that work. Indeed, there is no allegation in the bill that

the defendant has ever refused to permit the complainant to

do whatever he might judge or might be advised was neces-

sary or prudent, in view of the condition of the walls. The

complainant then, if the defendant refuses to strengthen the

building, may himself cause the work to be done; and if the

defendant is bound under his covenant to do that work, the

complainant may recover damages at law accordingly. The

answer denies the alleged non-repair of the leaders and

gutters, and admitting that the shutters need paint, states

that the defendant has proposed, and still proposes, an(5» in-

tends to paint them, when the weather is suitable. No waste

is alleged or apprehended, as far as appears by the bill, except

in the particulars above mentioned. There is, therefore, no

occasion for an injunction to prevent waste, if it be refused

in regard to the matters above considered.

The motion is denied, and the order to show cause dis-

charged, with costs.

Silver vs. Campbell.*

Purchasers at sales under decrees of this court, if not already parties to

the suit, are regarded, to a certain extent, as parties to it, to be under the

control of the court on the one hand, and its protection on the otlner. Such

purchaser may therefore be compelled to complete his purchase in a sum
mary way by an order upon him, without a bill, to pay the money or bring

it into court.

On order to show cause why purchaser at sheriif 's sale of

mortgaged premises should not be ordered to complete his

purchase.

Mr. Luther ShafeVy for complainant.

Mr. Muirheid, for purchaser.

* Cited in Bowne v. Bitter, 11 C. E. Gr. 458 ; Snyder v. Blair, 6 Stew. 210

'^ownshend v. Simon, 9 Vr. 241.
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The Chancellor.

The mortgaged premises have been twice sold under the

executiou issued in this cause, both times to the same person^

Dr. Franklin Smith. At the first sale, he signed an acknowl-

edgment of his purchase and paid the deposit required by the

conditions of sale. He failed to pay the rest of tiie purchase

money, and the sheriff again advertised the premises. At the

second sale, Mr. Smith again purchased tlie property, and

signed an acknowledgment of his purchase, and ]>aid the re-

quired deposit. He has again failed to pay the balance of

the purchase money. Application is now made for an order

requiring him to pay that balance into this court. It does

notfippear tliat he is unable to pay it. He insists that he is

at liberty to forfeit his deposit, and that the complainant's

remedy in the premises is a re-sale of the property by the

sheriff. He is in possesf^ion of tiie mortgaged premises. It

appears that, at the last sale, he procured another person to

bid for him, and when the property was struck off on the

bid of that person, Mr. Smith declared himself the purchaser,

and signed the acknowledgment of the purchase and paid the

deposit accordingly.

Purchasers at sales under decrees of this court, if not

already parties to the suit, are regarded, to a certain extent,

as parties to it, to be under the control of the court on the

one hand, and its protection on the other. Such purchaser

may therefore be compelled to complete his purchase in a

summary way by an order upon him, without a bill, to pay

the money or bring it into court. A purchaser will not be

permitted to baffle the court. In this case the artifice to

which the purchaser had recourse, in bidding at the last sale,

is evidence of bad faith. He was probably aware that his

bid would not, in view of his failure to complete his purchase

at the former sale, be accepted. He therefore employed

another person to bid for him. His object appears to have

been to continue to hold possession of the property. He offers

no reason why he should not be required to complete bis

purchase.
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There will be an order, that he pay to the sheriff the bal-

ance of the purchase money in fifteen days from the time of

service on him of u copy of the order to be entered in pur-

suance of this decision, and that he pay the costs of this

application.

Craige and wife f.s\ Morris and others.

A widow, wliose dower has not been assigned, cannot be required to ac-

count for the rent of the mansion-house, although she has rented it and

received rent for it. Her tenant's possession is hers.

On bill and answer, in partition.

Mr. P. L. VoorheeSy for complainants.

Mr. 8. H. Grey, for the widow.

The Chancellor.

The bill in this cause prays that a fair partition may be

made of the real estate of El wood Morris, deceased, among
the persons entitled thereto, and if that be impracticable, the

j)remises be sold and the proceeds divided. It seeks to charge

the widow, in the division of the proceeds, with rent received

by her from the premises, which appear to be a house and lot

in Camden, the lot being forty feet by one hundred and fifty.

It was her husband's mansion-house at the time of his death.

For part of the time since her husband's death, she has rented

the premises and received the rent. Her dower has not been

assigned. Tliis claim to an account is based on the proposi-

tion that the widow loses her right of quarantine, unless she

personally occupies the mansion-house. Our act provides

that it shall be lawful for tlie widow to remain in, and to hold

and enjoy the mansion-house of her husband, and the mes-

suage or plantation thereto belonging, until her dower be
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assigned to her, without being liable to pay any rent therefor.

The estate thus given to her is not a common law quarantine

of forty days, but a freehold for life, unless sooner defeated

by the act of the heir. Ackerman v. Shelp, 3 Halst. 125;

4 KenCs Comm. 62. Tiie estate is a continuation of that of

the deceased husband. Nor is it liable to forfeiture by reason

of the failure of the widow to occupy in person. She may

occupy by her tenant. The possession and occupancy of her

tenant is hers. The design of this, and like acts in other

states, has been frequently said to be to provide support for

the widow, and to coerce the heir to an assignment of her

dower. This purpose would comparatively be but indiffer-

ently accomplished by the construction contended for in this

case. In other slates the subject has received consideration,

under statutes similar to ours. In Mississippi, where the act

provides that the widow shall " retain full possession, free

from molestation and rent," it was held that she might hold

by her tenant. Doe v. Bernard, 1 8. & M. 319, 324. The

like construction has been put upon the Kentucky act, where

the provision is, that the widow may '* tarry in the mansion-

house and plantation thereto belonging, rent free." Chaplin

V. Simmons' Heirs, 7 3Ion. 338 ; White v. Clarke, Id. 642

;

Hyzer v. Stoker, 3 B. Mon. 117; Burks' Heirs v. Osborn, 9

B. Mon. 580. So, too, in Alabama, where the provision is,

that it shall be lawful for the widow to retain the " full pos-

session, free from molestation or rent." Inge v. Murphy, 14

Ala. 289. In that case, the court said :
" The object of the

act must have been to provide a support and maintenance for

the widow, until her dower should be allotted to her, on

which she might enter, and having the right of possession by

this statute, she is entitled to recover the rents and profits,

and may hold the premises, free from molestation or rent.

Nor could it have been the object of the statute to coerce her

to remain in person on the premises, or rather to make her

title dependent on that condition, for it may be that she

could only derive a support from the premises by renting

them ; and to hold that the mere removing from the premises
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defeats this right, might, in many instances, defeat the very

intent of the statute, which is a provision for the widow

until her dower is set apart for her." In McLmighlin v.

JfcLaughlin, 7 C. E. Green 505, it was held that a widow,

who remains in the possession of the mansion-house, cannot

be required to account for the rent thereof, in case she claims

-damages for the detention of her dower in the other lands of

her husband.

The character of her estate, the source from which it is de-

rived, and a fair construction of the language of the statute,

alike forbid that the widow should be held to account to the

heirs-at-law for the rent received by her.

There will be a decree accordingly.

Hill. v<i. Colie and others.

Defendants obtained an extension of time to answer, on an ex parte appli-

cation, after the expiration of the time limited by law for answering. In

Iheir answer, they set up usury. It was ordered that so much of the answer

as set up usury be struck out, or that the defendants introduce into the

answer an offer to pay the principal actually received, with lawful interest.

On motion to strike out so much of the answer of defend-

ants, Isaac W. Colie and wife, as sets up usury.

Mr. L. McKirgayi, for the motion.

Mr. J. CouU, contra.

The Chancellor.

The answer of Isaac W. Colie and wife was put in under

an extension of time, granted on their ex parte application,

^after the time limited by law for answering had expired.

The court was not informed of their intention to set up usury.
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They took the order extending the time, subject to such an

application as the present. Remer v. Shaiv, 4 Halst. Ch,

355; Collard v. Smith, 2 Beas. 43. Tliey will not, under

the circumstances, be permitted to set up the forfeiture of

interest and costs, but will be ordered to strike out so much

of the answer as sets up usury, or to introduce into the answer

an offer to pay the amount of principal actually received,

with lawful interest.

DiNSMORE VS. Westcott and others.*

1. The warrant for sale of land for taxes, under the act " to make taxes

a lien on real estate, and to authorize sales for the payment of the same,"

(Nix. Dig. 947,) must be issued to a constable of tlie township. There is

no authority for issuing it to the collector of taxes.

2. A deed made by a collector, under a sale in pursuance of a warrant

issued to him under that act, held void.

On petition for writ of assistance.

Mr. R. Wayne Parker and Mr. Cortlandt Parker, for

petitioner.

3Ir. B. Wllliaiuson, for Mrs. Sweet.

The Chancellor.

The petitioner, Edward Kemp, was the purchaser, at sher-

iffs sale under the execution in this cause, of the mortgaged

premises. He has made due demand of possession upon Ste-

phen Sweet and his wife, who are tlie persons in 'possession,

exhibiting to them his deed from the sheriff, and they have

refused to comply with his demand. Due notice of this

application has been given to both Sweet and his wife. Sweet

was not a party to the suit for foreclosure, although he claims

* Cited in Dows v. Drew, 12 C. E. Gr. 444.
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to have had an equity of redemption in the mortgaged i)re-

mises, under a deed of conveyance, from Anthony W. Dimock

and wife, for the property. Mrs. Dimock claimed title at

the time of the conveyance to Sweet, under a deed from Abra-

ham H. Schenck to her. Neither the deed to Mrs. Dimock,

nor the deed to Sweet, was recorded when the bill was filed.

Sweet and his wife were therefore, under the act of 1870,

{Pamph. L., 1870, p. 40,) bound by the proceedings, and

were foreclosed by the final decree. Sweet offers no defence

to this application. His wife, however, claims ownership of

the premises, by title paramount to that of complainant, under

which the sheriff's sale was made. The evidence dis-

closes the fact that Sweet, in July or August, 1873, (the final

decree in this cause was entered on the eleventh of September,

in that year,) applied to the collector of taxes of the township

in which the land lies, and requested him to cause the pro-

perty to be sold for unpaid taxes assessed against Dimock in

1872, and taxes assessed against Joseph D. Higgins, a former

owner of the property, in 1871. It appears by the deed from

Dimock and wife to Sweet, which is dated May 1st, 1873,

that the property was conveyed to the latter, subject to mort-

gages for $22,500, tliereon, and the interest on tiiese mort-

gages, and the taxes on the property, not exceeding, for inter-

est and taxes, $1100. The taxes, for which he desired to

cause the property to be sold, were in all $430.40, besides

interest and fees. The tax against Higgins was $201.40, and

that assessed against Dimock was $229. The collector con-

sented to cause the property to be sold. At Sweet's request

he published the advertisement of sale in a newspaper pub-

lished in Perth Amboy, instead of a newspaper in the city of

New Brunswick, in which he usually advertised such sales.

Sweet gave as his reason for publishing in the Perth Amboy
newspaper, (the property is situated in the township of Pis-

cataway, in Middlesex county,) that a " bogus " mortgage had

been given by Schenck upon the property, to a man who, at

the time of giving it, lived in New Brunswick, but had since

gone to South America, and he did not wish the owners of it
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to find the advertisement. He said he was willing to pay the

collector for his extra trouble in publishing in Perth Amboy.
He arranged with the collector for the day of sale, and that

the sale should take place on the premises. He told the col-

lector he would have a man at the sale to attend to the sale

for him. On the day of sale he had a person there, whom he

introduced to the collector as a friend of his, from Philadel-

phia—a Mr. Casselbury. The collector had requested two

persons to attend the sale as bidders, and expected them to

be present, and so told Sweet, but the latter, he says, told

him to hurry tlie sale, and he accordingly put up the pro-

perty a little after two o'clock in the afternoon, and struck it

off to Casselbury, for the term of fifty years. A little while

afterwards, he says, the persons whom he was expecting

arrivetl. The collector says that the oidy persons present at

the sale were Sweet, Sweet's son and Casselbury, and perhaps

Sweet's hired man. It aj>pears, also, that after the sale,

which took place on the 10th of October, 1873, Sweet claimed

to be the owner of the property under this tax title. It is

also in evidence, that when the demand for possession was

made, Sweet's son, in the presence of Mrs. Sweet, said that

his father had a tax title for the property, and Mrs. Sweet

requested him "to be still," saying he "might injure his

father by talking." On that occasion Mrs. Sweet made no

claim to the property, but said, in answer to the demand for

possession, that the whole affair was the business of her hus-

band, and that she knew nothing about it. The deed to Cas-

selbury bears date October 30th, 1873. Mrs. Sweet now
claims that she has had possession of the property since the

3d of March, 1874, under a deed from Casselbury and wife

to her, of that date. It is manifest that this sale to Cassel-

bury was a mere contrivance to enable Sweet to keep posses-

sion.

The deed to Casselbury was made by the collector, in pur-

suance of a warrant issued to him by the township committee,

on the 6th of August, 1873. The second section of the act

" to make taxes a lien on real estate, and to authorize sales
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for the payment of the same," apj)roved March 17th, 1854,

[Nix. Dig. 947,*) provides, that any assessment of taxes made
in this state, against any person or persons residing out of this

state, or "foreign corporations residing out of the county in

which the land is located," on account of any lauds, tene-

ments, hereditaments, or real estate of such person or persons,

or corporation, shall be and remain a lien on all the lands,

tenements, or real estate, on account of which the assessment

shall be made, with lawful interest thereon accruing, and all

costs and fees in relation to said assessment and collection

thereof, for the space of two years from the time when the taxes

so as aforesaid assessed were payable. The third section directs

that in case any assessment of taxes, as specified in the second

section, together with the interest thereon and the costs, shall

remain unpaid for the space of one year after they were paya-

ble, then, and in any such case, it shall be lawful for the

township committee, or a majority of them, to issue their

warrant, under their respective hands and seals, directed to

any constable of the township, therein and thereby command-

ing him to make said taxes, with the interest and costs and

fees, of the lands, tenements, hereditaments, or real estate on

account whereof the same were assessed, by selling the sanie^

or any part thereof, as will be sufficient for the purpose, for

the shortest time for which any person or persons will agree

to take the same and pay the taxes, with interest, and all costs,.

fees, charges, and expenses, &c. By a supplement to that

act, approved March 25th, 1863, {Pamph. L., 186S, p. 497,)

it is provided that the lien and liability to sale are extended

to the lands, tenements, hereditaments, and real estate of all

persons and corporations. That supplement authorizes the

township committee to proceed to the collection by warrant,^

according to the original act, after the tax shall have remained

unpaid for four months. By a further supplement, approved

March 26th, 1873, {Pamph. L., 1873, jo. 63,) it is provided

that the real estate of any person or persons residing in thi&

state, or any corporation of this state, may be sold for taxes

in the same manner as real estate of persons residing out of

*i2€t)., p. 1163, sec. 115.
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this state, or foreign corporations located outside of the county

in which the land is located, was then sold for taxes. The

supplement of 1863 liad, however, already made such pre-

vision ; and that act appears to have been unrepealed. It

will be seen that, by the terms of the original act, the warrant

is to be directed to a constable of the township. There is no

authority, under any of these acts, for directing the warrant

to anyone else. The twenty-ninth section of the "supple-

ment to the act concerning taxes," approved April 11th, 1866,

(iV7a;. Dig. 951,*) is relied upon as authority for directing the

warrant to the collector ; but that section refers only, by its

terms, to warrants issued for the collection of delinquent

taxes, by virtue of " the act concerning taxes," and cannot be

held to refer to the act above quoted. Its language is : The

warrants hereafter issued for the collection of delinquent

taxes in the townships, boroughs, cities, districts, or wards of

this state, by virtue of the act to which this is a fuHher supple

ment, shall be directed and delivered to the collector of thi

tovrnsiiip, borough, city, district, or ward ; and the said col-

lector shall, in the execution of said warrant, have the same

powers, and perform the same duties, be subject to the same

forfeitures, and receive the same compensation, as is prescribed

to the constables by the provisions of the aforrTientioned act

;

provided, that this section shall not apply to ai / city, borough,

townsiiip, town, or district, having special pro».sion inconsist-

ent herewith." The limitation of the charge provided for in

this section, to proceedings for collection of delinquent taxes

under the " act concerning taxes," is the more clear from the

language of the tenth section, which directs the assessor, in

all cases where real estate is taxed to any person from whom
he lias reason to suppose it may be difficult to collect the tax

by warrant against his goods, chattels, and person, to add tc

liis duplicate, by way of appendix, or otherwise, a designation

of the real estate, by such short description as will be sufficient

to ascertain the location and extent thereof, to the end that

the tax " may be collected in the manner prescribed by the

act entitled * an act to make taxes a lien on real estate, and to

*Rev., p. 1159, sec. 87.
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authorize sales for the payment of the same, approved March

17th, 1854/" The warrant, therefore, was a nullity, and

the deed to Casselbury conveyed no title. Carron v. Marlin,

2 Duicher 594. It may be added, that the views expressed

by this court, (by Chancellor Green) in Hopper v. Executors

of Malleson, 1 C E. Green 382, are fatal to this defence, if

the deed were valid. The special law under consideration

in that case, was identical in its terms, as to the estate to be

acquired by the purchaser, with the general act making taxes

a lien on real estate. It was there held that a deed under a

sale for tax by virtue of that special act, while it conveyed

the estate of the owner against whom the tax was assessed,

and all persons claiming uuder him, until the end of the term,

Avas of no effect against the holder of a mortgage existing on

the premises at the time of the assessment. Tlie complainant's

mortgage for $7000, in the present case, was given in the year

1868, and the mortgage by Higgins to Westcott, in 1870.

The prayer of the petition will be granted.

Elmer, trustee, vs. Loper and others.

1. Cestui que trust should be joined with trustee in a suit for the recovery

of property belonging to the former.

2. Where cestui que trust was made a defendant in such a suit, an amend-

ment was ordered at the hearing, striking him out as defendant and making

him a complainant.

3. A mortgagee in possession will not be allowed compensation for his

trouble in taking care of tiie estate.

4. A trustee wlio brings into court an account of his dealings with the

trust estate, manifestly unworthy of credit, is not entitled to compensation

for liis management of the trust property .

5. Where a mortgagee or trustee lias so intermingled the trust property

with his own, that it is impracticable to ascertain how much of certain

charges, such as taxes levied upon the whole property, ought to be borne

by the trust estate, he is entitled to no allowance in respect to such charges.

6. Directions for taking an account between mortgagor and mortgagee

in possession.
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On final hearing on pleadings and proofs.

Mess)'s. Potter and Nixon, for complainant.

3Tr. F. F. Westcotf, for Loper.

The Chancellor.

Charles Grarrison, deceased, late of the county of Cumber-
laud in this state, by his will, proved in 1843, gave to

Lucius Q. C. Elmer, one of his executors, $4000, in trust to

put and keep that sum at interest and pay the interest annu-

ally, after deducting $20 a year for his compensation, to the

testator's adopted son, Charles Garrison Ireland, one of the

defendants in this suit, until he should arrive at the age of

forty years, and then to pay the principal to him. There

was also a residuary bequest of personal estate to Ireland.

The testator, also, by the will, after devising a certain farm

to Lydia Tice, gave all the residue of his land and real estate

to Ireland and the heirs of his body; Ireland, during hi:i

lifetime, to use the same and cut the wood and timber as if

he were the owner of it in fee simple. In 1852, Ireland,

being in want of money and being pressed by a judgment

creditor, one Otterson, applied to the defendant, Dr. James

Loper, fur pecuniary aid in the premises. The l.'itter, at

that time, held a mortgage for $400 and interest, given to

him by Ireland, on part of the property, the Deerfield farm,

devised to the latter by the above mentioned will ; and on the

same property, one J. C. Drake also held a mortgage for

§325.65, besides interest. Ireland was also indebted to Loper

in the sum of $200, which the latter had lent him. The re-

sult of Ireland's application to Loper was the following letter,,

written by the latter to the former, and dated December 13th,

1852 :
" I am at a loss to know what to say to you in regard

to our business. I find upon examination, that the debts

bearing on your property, exclusive of McI wall's, will amount

to something over $2300. The money you owe Drake will

have to be secured by me, in case you make me a deed of trust
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according to ray proposition. That, of course, will be the

great sine qua non of the transaction. My proposition to you

will be, to add to Otterson's debt and cost, my own debt and

per centage, according to my first arrangement with you (or

rather your own arrangement with me,) add Drake's amount

of debt and cost, tax, life insurance, &c., and give me a deed

for all your property and pay me twelve per cent, for the

whole amount of the debt, &c., until paid off. Every cent

that I can collect from the proceeds of your property, shall

strictly be kept and applied to your own account, after de-

ducting my interest, tax, &c., which you know will neces-

sarily have to be paid. You will readily perceive that all

these bills will amount to something over $276, much more

than the rent of the Deerfield farm, together with what small

amount of rent can be made at Millville; therefore, I see no

other way than for you to order paid to me, the money from

Elmer, otherwise there will not be enough paid to me to keep

the debt from accumulating in my hands. Now, I want you

to think of the matter, and if you can do any better than I

offer, to do so, for that is the best that I can do, and even that

I would rather not do. I can get as good as that for my
money and have the assurance that it will be paid to me at

any time, on three months' notice. If you accede to my pro-

posal, you can get your life insurance for the above amount,

and bring it down, together with your deeds, &c., and I will

draw the new ones to me, at my leisure time. I can do it as

well as any one and save cost." This letter was followed by

an agreement, under seal, made between Loper and Ireland,

whereby it was witnessed that the latter, for the consideration

of $2364.25, conveyed to the former, by deeds of even date

with the agreement, ten different tracts or pieces of land,

with all the improvements thereon, together with all the

lands belonging to Ireland in this state, and that Ireland

covenanted and agreed with Loper, his heirs and assigns, that

Loper should peaceably hold and use those lands, together

with all the improvements thereon, the same as if the lands

were, to all intents and purposes, his, and to remain his for-

VoL. X. 2 G
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ever ; that all the reuts, profits and interest arising from the

proceeds of the lands, were to be appropriated to the pay-

ment of the above mentioned debt, after deducting the neces-

sary taxes, repairs and life insurance, and twelve per cent,

interest for the use of the money. And Ireland thereby

agreed to pay or order to be paid to Loper, all the interest

due and becoming due yearly on §4000, then in the hands of

L. Q. C. Elmer, after deducting Mr. Elmer's fee of $20 a

year, and the tax on the sum, and that he, Ireland, would

not do, or at any time cause to be done, anything to prevent

Loper from collecting the interest, under penalty of forfeiture

of the whole lands. And Loper thereby agreed to apply the

residue, after the above deductions should have been made,

to the payment of the above mentioned debts, until all of

those debts should be paid off, unless Ireland, his heirs or

assigns, should well and truly pay to Loper the whole amount

before those debts should have been paid by such application.

And it was thereby declared that he or they should have a

right to pay oif the debts at any time. And it was thereby

further agreed that whenever the sum of money therein above

mentioned, should have been paid, together with all the ex-

penses of tax, life insurance, interest, repairs, &c., then the

above mentioned deeds of conveyance as well as all posses-

sion, should be at once given np to Ireland, his heirs and

assigns. At the time of executing this agreement, Loper pro-

duced to Ireland, the following statement of the indebtedness

which the arrangement was intended to secure :

Charles G. Ireland in account with Dr. James Loper.

December 24th, 1852.

Mortgage on Deerfield farm $400 00

2J p. c. per mo. int. from Oct. 5th, 1851, to Dec.

'24th, 1852 146 64

Cash, borrowed on lease of J. Casper, assigned to

J. Loper 100 00

2^ p. c. per mo., with 6 p. c. per. an. added, from

Aug. 22d, 1851, to Dec. 24th, 1852 48 00

Cash borrowed on lease, as aforesaid 100 00
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2J p. c. per, mo., with 6 p. c. per an. added, from

Sept. 16tli, 1851, to Dec. 24th, 1852 $46 OC

Principal and interest of Ottersou's claim to Dec.

24tli, 1852 1,144 30

Sheriff's cost, as far as heard from 31 40

$2,016 34

Mortgage on Deerfield farm to J. C. Drake 325 68

Int. from April 16tli, 1852, to Dec. 24th, 1852,

8i months , 13 52

$2,355 54

Tax on C. G. Ireland's property in Millville town-

ship, for the years 1851-52 36 75

$2,392 29

Cash received of J. Casper 28 04

$2,364 25

Simultaneously with the execution of the agreement, Ireland

executed and delivered to Loper three deeds, purporting to

convey to him, in fee simple, the land devised to Ireland

by the will above mentioned, and he also then executed

and delivered to Loper a letter of attorney, authorizing and

empowering him to demand, sue for and receive for Ireland

and to his use, all debts, dues and demands whatsoever, which

were due, and owing to Ireland, or which might become due

to him at any future day, or which then, of right, belonged

to him, or which, at any future time, should belong to him.

Under this arrangement Loper entered into possession of the

real property described in the deeds, and, from thence until

the filing of the bill, took to his own use the rents and profits

thereof. He also sold wood, timber and hoop poles off the

premises, and a{)plied to his own use the money received

therefrom. He also collected the interest on the legacy of

^4000, up to the time when Ireland attained to the age of

forty years, when the latter became entitled to the principal.

Besides the money mentioned in the written agreement, Loper,
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subsequently to the making of that instrument, advanced

various sums to Ireland, which were to be repaid out of tlie

principal of the legacy of $4000. Of the principal of that

legacy Loper received $1000, on 7th of December, 1860, and

$620 on the 8th of April, 1861. Ireland, on the 3d of No-

vember, 1871, executed a deed con /eying the lands, which

had been conveyed to Loper, to the complainant, Elmer, in

trust to take proceedings to obtain an account and settlement

from Loper, and payment of the money justly due Ireland

from him, and a conveyance of the lands to Palmer for Ireland's

benefit. The trust is set out in the bill. The bill is filed by

Elmer as trustee, against Loper and Ireland. It prays an

account from Loper, and conveyance to Elmer, as trustee of

the lands conveyed by Ireland to Loper.

It is insisted by the counsel of Loper that this action can-

not be maintained by Elmer alone, and that Ireland should

have been joined with him as complainant. This objection

was made, for tiie first time, at the hearing, and after the

merits of the case had been disclosed. It cannot prevail.

Ireland is a party to this suit. No relief is prayed or sought

against him. The suit is prosecuted for lus benefit. He lias

not answered, but was a witness for complainant. He was

present at the hearing. He should have been made com-

plainant with his trustee. The complainant will be permitted

to amend by making him a party ccmiplainant, and striking

out his name as defendant. Jldlin v. Malin, 2 Johns. Ch. R.

238 ; Kirk v. Clark, Free, in Chan. 275.

The conveyance by Ireland to Loper, was manifestly

merely a mortgage to secure to the latter the money men-

tioned in the written agreement, with the interest thereby

made payable. It is claimed by Loper, and I think with

reason, that, by the subsequent verbal agreement of the parties,

the conveyance was to stand as security for the subsequent

advances. The complainant is entitled to the account for which

he prays. Loper insists that in the account he is to be allowed

reasonable compensation for his trouble in taking care of the

mortgaged premises, collecting the rent and superintending
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repairs, etc., and he testifies and produces another witness to the

same point, that it was agreed between him and Ireland, that lie

should have, for such compensation, a sum equal to six per

cent, a year on the amount of his debt. The agreement under

seal makes no provision for compensation. It does provide

for the payment, by Ireland to Loper, of interest at the rate of

twelve per cent, per annum on the mortgage debt. Loper

attempts to show that this was a mistake, attributable to his

want of knowledge of language, or of the appropriate use of

terms, and that the intention of the parties was, that only six

per cent, interest should be paid, and that the rest of the

twelve per cent, was to be his compensation. But, in the

iirst place, the agreement is clear and explicit in its language,

and parol evidence cannot be received to explain it. The

language is, " twelve per cent, interest for the use of the

money." There is no evidence of any mistake, whatever, on

this head. That the agreement between Ireland and Loper

was, that the latter should receive twelve per cent, per annum

for the mortgage debt, is unquestionable. In his letter of

December 13th, 1852, written only a few days before the date

of the agreement, Loper expressly and explicitly makes it

part of his proposition, that Ireland shall pay him twelve per

cent, for the whole amount of his debt, until it should be paid

off. The statement given by him to Ireland, at the time of

the execution of the agreement, throws some light on this

matter. He there charges thirty per cent, a year on the

mortgage he held on the Deerfield farm, and thirty-six per-

cent, a year on the other money lent by him to Ireland, up

to the date of the agreement. He had not then been in pos-

session of the property, nor had he had any charge or care of

it. He does not deny that he made this statement, and de-

livered it to Ireland. Nor does his statement, appended to his

answer, of the indebtedness existing at the time the agreement

was made, wherein he charges interest at the rate of six per

cent, per annum only, give color to his version of the affair

;

for the amount of the indebtedness, according to the statement

just referred to, was, on the dny of the date of the agreement,
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$2168.56, whereas the agreement, drawn by Loper himself,

states it §2364.25 ; and the difference between the two arises

from the difference in the rates of interest charged. It is too

obv'ious from the testimony, for further remark, that the

agreement between the parties was for ;:he payment of interest

by Ireland at the rate of twelve per cent, per annum on the

debt. But the court will not allow a mortgagee in possession

compensation for his trouble in taking care of the estate, even

though there is an agreement between him and the mortgagor

that he shall have such compensation. Clark v. Smith, Saxt.

121, 137; Vanderhaise v. Hugues, 2 Beas. 410; Coote on

Mortgages 343, 365. There is an especial reason why Loper

should not have compensation. It Avas his duty to keep a

just and faithful account of his receipts and expenditures

from, and upon, the mortgaged premises. The book of

account which he produces as that in which he has kept the

account, is not only utterly unworthy of credit, but is, of

itself, strong, if indeed it is not conclusive, evidence of fraud

on his part. It contains no other account. It abounds in

material alterations, apparently arbitrarily made, in his own
favor. Charges against Ireland have been largely increased,

by alterations of figures on almost every page. A trustee

who produces before the court such an account of his dealings

with the trust estate, has forfeited all claim to compensation.

His account, appended to his answer, is made up with

annual rests as against Ireland. He is not entitled to such

rests. He should annually have applied the surplus of the

receipts over his disbursements, to the payment of the interest

due him on his debt, and if it were more than sufBcieut to

answer that purpose, he should have credited the excess on

the principal. If, in any year, his disbursements had exceeded

his receipts, the amount of the deficit should have been added

to the principal of his debt. That he did not advance to

Ireland all the money charged in his account as loans, is clear.

Ireland specifies twenty-seven instances in which the receipts

given by him to Loper for money loaned, exceed (in many

cases, very largely,) the amounts really advance<l. The
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aggregate of these excesses is $1632.13, not including the

transaction in reference to the watch. Loper does not, in

fact, deny the charge. He says that he cannot tell what

Ireland received on any of the receipts which he, Loper, pro-

duces as evidence of loans. As to the amount of some of

these receipts, (no other evidence of indebtedness was given

for the loans,) he claims that no inquiry can be made in regard

to them, because he alleges that, by agreement between him

and Ireland, $1620 of the principal of the legacy of $4000

were appropriated to the payment of the debts represented by

them. The proof of this alleged appropriation rests wholly on

the testimony of Loper himself, which is wholly uncorrobo-

rated, except by the endorsements on the receipts which he

claims to have made when the $1620 were paid to him. These

are in his handwriting, are not signed by anybody, and

are merely acknowledgments of payment of the amounts

mentioned in the receipts. It is noteworthy^ however, that

Loper retained in his possession these very receipts which

were the evidences of the indebtedness, and he now produces

them to the court. Why did he not deliver them up to

Ireland when payment of tiie amount they represented had

been made? He testifies that Ireland paid him the money

in his, Loper's, office. His counsel argues that strong moral

corroboration of Loper's testimony on this subject, is to be

found in the entries of the receipts of the $1620 in the ac-

count books above mentioned, wherein the two sums of $1000

and $620 are entered under the date when each was received,

as " returned." The moral weight of these entries, however,

is against Loper, for the addition of the word " returned,"

appears to have been the result of an afterthought. In one

of the entries, it is written over an erasure, and in the other,

it was obviously inserted after the entry had been made.

The proof of the specific appropriation of the $1620 to the

payment of the indebtedness represented by the receipts, is by

no means satisfactory. Loper will be allowed the amount

actually received by Ireland when the receipts were given and

no more, with lawful interest thereon. The complainant's
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counsel insists that Loper ought not to be allowed any (pay-

ments on account of taxes assessed against the mortgaged

premisas, because he gave in the property to be assessed as

his own, and it was therefore taxed with his property, so that,

as they contend, it is now impossible to say what is the araoaot

assessed in respect of the mortgaged premises. If it prove to

be impracticable to ascertain what taxes Loper has paid in

respe<!t of Ireland's property in any year, he should have no

allowance for taxes for that year. It was his duty to have

had the mortgaged premises assessed separately. His charges

for taxes paid in his book of account, will be no guide in this

matter. They are utterly unworthy of credit. Every one

of them, from 1861 to 1872, with the exception of the years

1868 and 1869, has been altered, some of them in such a

manner as to increase, apparently entirely arbitrarily, the

charge against Ireland, and others in such a manner as that

it is impossible to discover what the figures originally were.

Loper is to be allowed for all proper disbursements, and is to

account for all his receipts. He is to be charged interest for

any money received by him over and above his expenditures

for the mortgaged premises, after his debt was paid off, and

there will be annual rests as against him in such case. He
is to aecount, not only for the rents, issues and profits re-

ceived by him from the mortgaged premises, but also, for

such as he reasonably might and ought to have received. If

his account, appended to his answer, be restated acooi-ding to

the principles above indicated, it appears that his debt, allow-

ing him in respect of his loans only so much as he actually

advanced, but allowing his charges in other respects, was,

with all lawful interest thereon, paid off at the end of 1867,

and there was then a balance against him which, at the time

of filing the bill, had increased to about $1500. In this cal-

culation the $175 claimed by Loper in the transaction in

regard to the watch, is allowed him for the purposes of the

calculation. In the account, however, he is to be allowed

only the amount paid him at Ireland's request to redeem the

watch and chain, $63, with lawful interest from the time of
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making the loan. The retention or loss of the chain by

Loper will fairly offset the amount, $5, agreed to be paid by

Ireland for Loper's services in redeeming the property.

Ireland is entitled to a credit of $58.87, paid by him to

Loper on account of the transaction. It is evident that Loper

charged Ireland $100 premium for advancing the $63, and

exacted of him an agreement to pay interest at the rate of

twelve per cent, per annum, for the amount of the loan and

premium, and the $5 which Ireland was to pay him for his

services. It appears, also, that Loper advanced on the mort-

gage on the Deerfield farm, only $368. In the account, that

sum is to be taken as the principal of that mortgage.

Loper will be decreed to convey the mortgaged premises to

the complainant in trust for Ireland, on the trust set forth in

the bill of complaint, and there will be a reference to a master

to take and state the account.

"Warnock vs. Campbell.*

1. Equity will relieve against a conveyance made without consideration,

and when the grantor, through intoxication, was, to the grantee's knowl-

€dge, not himself. But, under the circumstances, complainant not entitled

to costs.

2. Taxes paid by the grantee, with interest from time of payment, must

be repaid to him.

Mr. Gilhooly, for complainant.

Mr. S. D. Haines, for defendant.

The Vice-Chancellor.

The principles applicable to the relief asked for in this suit

were laid down and applied in Hutchinson v. Tindall, 2

(jh^een's Ch. R. 357. They were there expressed as follows

:

*Cited in (y Conner v. Bempt, 2 Stew. 156.
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A court of equity will hear a party who seeks relief against

his own act on the ground of intoxication, though formerly

such hearing was denied. To avoid a contract on the ground

of intoxication, it must be shown either that the intoxication

was produced by the act or connivance of the person against

whom the relief is sought, or that an undue advantage was

taken of the party's situation. If a person, while in a state

of intoxication, though not induced by the act or procurement

of the grantee, execute an absolute conveyance of his property,

without consideration, equity will relieve against the con-

veyance.

The complainant, Warnock, was a single man, employed

in a factory in Elizabethport. He was the owner of a lot of

land there, and had accumulated a little money. Generally

speaking, he was steady and industrious, but had occasional

sprees. The deed of conveyance which he now seeks to be

relieved against, was executed on the 25th of August, 1871,

and, I am entirely satisfied, was executed while he was dis-

ordered by one of these fits of intemperance. Tiie testimony

of the justice of the peace who drew up the deed and took

the acknowledgment of it, does not show that the complainant

was grossly, or very manifestly, intoxicated, when the deed

was directed to be made, or when it was signed. But his

testimony, as well as tiiat of the grantee, fails to overcome the

testimony of the physician who visited him shortly after, and

found him in a disabled condition, evidently induced by

excessive indulgence in liquor. The complainant and de-

fendant went together to the office of the justice where the

deed was executed, and the two went away together, taking

the deed with them. The premises conveyed consisted of a

lot worth, at that time, $500 or $600, and now worth more.

The consideration named in the deed was $5, but nothing

was, in fact, paid by Campbell, the grantee. He says he

took the lot because "Warnock was giving away his property,

and if the deed had not been made to him, it would have

been made to some one else. He was a relative of AVarnock

by marriage. It does not appear distinctly, if at all, from
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the evidence, that the intoxication of Warnock was induced

by any act or connivance of Campbell. But the latter very

well knew that Warnock was not in a sound mental state

—

not himself—when he conveyed this lot to him for no consid-

eration. He calls it sometimes, in his testimony, a sale; but

the particulars he gives of the transaction, abundantly show

that it was no sale at all. The bill was filed on the 5th of

October, 1871. If the defendant had not been willing, or

had not purposed, to take an undue advantage of Warnock's

temporary aberration, he would have re-conveyed the prem-

ises before the filing of the bill. What application, if any,

was made to him for that purpose before suit, does not appear

from the proofs. The testimony on both sides, taken before

the master, is voluminous, and unnecessarily extensive. I

think this circumstance is entitled to some consideration in

regard to the costs, and taking it in connection with the fact

that the complainant is to blame for his drunkenness, and

that the consequences of his own bad conduct are now sought

to be avoided, my judgment is that, while entitled to a decree

for the restoration of his property, he should recover no costs.

He should also refund to the defendant the sums paid by the

latter for taxes on the lot, with interest from the time when

respectively paid.

I will advise a decree as above.

McFaeland vs. Gilchrist and others.

1. A mortgage given by a husband and wife, in trust for the wife, to secure

to her money alleged to have been loaned by her to her husband out of her

separate estate, held to be a lien on the mortgaged premises, in the hands

of an assignee for value, subsequent to a junior mortgage by the same par-

ties.

2. The assignee, in such case, has no higher equity against the juni6r

mortgage, than the trustee and her cestui que trust.
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Mr. A. T. McGillf for complainant.

Mr. Fleming, for defendant, Walker.

The yiCE-CHANCELI.OR.

John A. Faulkner and Jessie his wife, made their mortgage

of August 20th, 1870, for §3400, to Mary Dixon, in trust for

the said Jesse. They allege it to have been given to secure

to the latter moneys lent by her to her husband, several years

before, out of her separate estate. It was put on record

August 31st, 1870. On the 20th of September, 1870, they

made another mortgage to Peter Walker, for $3200, Which

was pat on record September 23d, 1870.

By an assignment of July 20th, 1871, Mary Dixon trans-

ferred the mortgage given to her to William W. McFarland

(Faulkner and wife consenting thereto) to secure the sum of

^2500. The bill of McFarland, the complainant, is to fore-

close this mortgage. Peter Walker, in his answer and cross-

bill, attacks the mortgage to Mary Dixon as voluntary, with-

out consideration, and void as to creditoi-s.

The only doubt I hav^e had as to what decree shdold be

made in the case, has been upon the question whether, under

the circumstances disclosed by the evidence, McFarland stood

upon better ground, in respect to Walker's mortgage, than

Mrs. Dixon, or her cestui que tribst. I am clear that he does

not. The rule that a mortgage is taken by an assignee, sub-

ject to all equities against the assignor, is applicable in this

Kiase. Under the evidence, the mortgage given to secure Mrs.

Faulkner, cannot be held to be good in Mrs. Dixon's hands,

against the mortgage of Walker. The latter mortgage is a

prior lien. Her mortgage was assigned to McFarland to

secure a debt due him from her husband, and the assig-nment

gives McFarland no higher equity, as against Walker, than

the equity of Mrs. Dixon and her cestui que trust.

I will advise accordingly.
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Meigs and others vs. Lister and others.

An injunction, issued on bill and answer, restraining the defendants from

carrying on their business in specified ways, was, after the lapse of a year,

modified without opposition on part of complainants. Under the modified

injunction, the business was carried on for another year, when the cause

was brougiit to hearing upon the evidence. The proof being held to be

insuflScient to justify a decree putting an end to the defendants' business,

the cause was ordered to stand without final decree, with permission to

either party to apply for leave to produce additional proofs, or to be heard

anew. Meanwhile, neither party to pay costs to the other.

Mr. C. H. Winjleld, for complainants.

Mr. Leonard and Mr. Wild, for defendants.

The Vice-Chancel,lor.

The bill in this suit was filed on the 13th of May, 1872,

by Henry Meigs and others, residing in or near to Bayonne,

on the east side of Newark bay. Its object was to restrain

the defendants from carrying on the business then conducted

by them on the opposite or west side of the bay, at a point

known as Maple Island Creek. The business was charged to

be a nuisance. It was that of an establishment for drying

bones, rendering matter and refuse animal matter generally,

brought there from the city of New York and other places.

On the 10th of June, 1872, the defendants filed an answer,

and upon the bill, answer and affidavits, the case was argued

before the late Chancellor Zabriskie, whose opinion is reported

in 8 C. E. Green 200. In pursuance of this opinion, an in-

junction was issued, restraining the defendants from carrying

on the business of drying or burning the offal, bones, refuse

and other animal matter at said place, and from pursuing

any other business or process whereby smells, stenches,

smokes, vapors or gases are generated, on the point of land
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where said establishment was situated, or anywhere about or

near thereto, and from carrying offal, bones and other animal

matter, which emit smells, loosely in boats, or in boats in

barrels or other vessels, without water and air-tight heads, or

•carrying empty barrels or other vessels in said boats, which

have been filled with bones, offal and other animal matter,

without water and in air-tight heads, through Newark bay or

the Kill Von Kull, near the complainants' dwelling-houses.

The injunction, as above issued, continued in force till

August 8th, 1873, when it was modified by an order of this

court, made without controversy or opposition from the com-

plainants. By such order, the defendants were at liberty to

prepare and manufacture into fertilizers the bones, tissues and

other animal matter then on their premises, and remove the

same therefrom, and to carry on, on said premises, the business

of manufacturing fertilizers from bones, tissues and other

animal matter, in such manner as not to generate any un-

wholesome or offensive smells, stenches, smokes, vapors or

gases.

Under the injunction so modified, the defendants went on

till in the fall of 1874, when, upon the motion of the com-

plainants, the cause was brought to hearing upon the testi-

mony of witnesses given orally before me. It is now insisted

for the complainants, that the defendants have not conformed

their business to the requirements of the modified injunction,

and that the business, as conducted through the summer of

1874, was a nuisance, the continuance of which ought to be

enjoined.

A considerable amount of testimony has been taken on

both sides. Tlie result of it is not sufficiently clear and satis-

factory to justify a decree putting an end to the business of

the defendants, conducted at Maple Island Creek. I think

the proponderance of the testimony is against such a decree

rather than in favor of it. But while this is so, my judgment

is that the suit should be held open, for the purpose of en-

abling the complainants and the public of that vicinity to test

the true nature or character of the defendants' establishment
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in controversy, by further observation and experience of it.

The proofs as they stand may be hereafter used, if desired, in

connection with others, if the necessity for other proofs

should hereafter be found to arise. The public and import-

ant character of the question involved in the suit, justifies the

further holding of it for this purpose, and I shall therefore

advise that the cause be ordered to stand without final decree,

and that either party may hereafter apply for leave to produce

additional proofs, or to be heard anew. Neither party, mean-

while, to pay costs to the other.

Gillette vs. Ballard.

1. Usury will not be inferred when the opposite conclusion can be rea-

sonably and fairly arrived at.

2. To sustain such a defence it must be shown that there was a usurious

agreement.

3. The chattel mortgage in this case held not to be usurious in view of

the nature of the whole transaction.

Mr. MeCarter, for complainant.

Mr. Coult, for defendant.

The Vice-Chancellor.

The complainant's suit is to impeach a chattel mortgage

made by himself to the defendant. The mortgage is for

$5000, and covers the furniture and fixtures of the Con-

tinental Hotel, in the city of Newark. It was executed

in the mouth of June, 1873, though the money had been

advanced by the defendant early in 1871, to help the com-

plainant in the purchase of the furniture and fixtures, and in

taking charge of the hotel. In November, 1873, Ballard

began proceedings for the collection of the mortgage debt, and

Gillette filed his bill for relief, alleging that the loan was
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usurious, praying for an accx)uat, and offering to pay what-

ever sliould be found due. An injunction was issued restrain-

ing a sale under the mortgage, and having now heard the

cause upon the pleadings and the oral testimony of witnesses,

I must advise tiiat the complainant's case has not been estab-

lished, and that his bill should be dismissed, with costs.

The case presented by the bill is, in brief, that being the

proprietor of a hotel in Buffalo, he was induced by Ballard

to give up that business, and become the purchaser of the

furuiture of the Continental Hotel, in Newark; that not hav-

ing sutlicient capital himself for the purchase, Ballard pro-

posed to lend him $5000, on condition that Gillette would

furnish board at the hotel for Ballard, his wife and two chil-

dren, as a compensation for the use of the money so loaned,

Ballard at the same time alleging, that as occasions might

require, he would advance such additional sums as might

be needed to enable Gillette to carry on the business; that

Ballard did, in fact, advance the $5000; that he boarded

with the family, as above mentioned, at complainant's hotel,

from the early part of 1871 to the latter part of 1873; that

although Ballard rendered, from time to time, aid and ser-

vices in the business, and although Mrs. Ballard ofificiated

more or less as the female head of the house, having the care

or supervision of it, yet that the value of such aid and

services, together with the lawful interest of the S5000,

was not enough to compensate for the board and entertain-

ment which Ballard and his family received. The bill

prays that Ballard be decreed to account, that he be credited

with the fair value of his own services, and the services

of his wife, and charged with the fair price of the enter-

tainment and board. It alleges that upon such accounting

a balance will be due himscif, but if due to Ballard, the com-

plainant offers to pay it when ascertained.

The suit can stand only on the ground that there was a

usurious agreement. The evidence does not at all warrant, in

my judgment, the conclusion that there was. I think the

true nature of the transaction was essentially different, and
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that the loan of money was but one feature of an arrange-

ment for the taking and carrying on of the business of the

hotel, an arrangement by which Gillette, who was unmarried,

was to become the proprietor, and Ballard and wife to live

with him and co-operate in making the enterprise a success.

It was meant and expected to be an arrangement of a friendly

and confidential nature, equally advantageous to both. They
were intimate friends. Gillette had been a few weeks before

visiting at Ballard's house in Newark, and while there the

subject of the hotel had been suggested, and also a partner-

ship in it between Ballard and himself. He returned to

Buffalo, leaving Ballard to make further inquiries and report.

On the 17th of December, 1870, Ballard sent him a letter,

which is an exhibit in the case, and is relied on to establish

the usurious bargain. After mention made of the terms on

which the hotel could be obtained, the letter goes on as fol-

lows :
" As to my going into the thing as a partner, why I

would rather not do so. I am satisfied that there is a splen-

did chance for one to make money out of it, but it would not

be as well for either of us to split it up and divide the profits.

I'll tell you what I will do. I will lend you $5000 without

interest, and will aid you in every way possible ; will attend

to your finances and books, and help you all I can, if you

will give me my choice of rooms, and board for myself and

family. And if it also becomes necessary to get more furni-

ture for other rooms, (and of course it will,) why, I'll go

security for them ; in fact, you know enough of me, to know
what I would do for you when required; this, I think, will

make much more money for you than if I was a partner.

Don't look at this in anything but a business point of view,

and decide according to your convictions."

In this letter the part to be performed by Ballard's wife is

not specified, but it was understood between the parties, and

in view of the evidence and facts of the case, may be regarded

as comprehended within the general promise it contains to

give aid in every way possible. There can be no doubt that her

part was meant to be, as it afterwards became, a material ele-

VoL. X. 2 H
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ment of the arrangement. In pursuance of these terms the

hotel was taken and carried on. Efficient and valuable ser-

vices of different kinds were rendered by Ballard. His wife,

who was known to Gillette to be especially qualified to act as

the female head of the establishment, did so act, and is proved

to have done it well.

In the summer of 1873, Gillette was married and went to

Europe for some weeks with his wife. On his return, the

supervision of Mrs. Ballard became less requisite, and the gen-

eral arrangement was ended. To Ballard's call for the prin-

cipal of the loan, the charge of usury was for the first time

suggested by Gillette. In view of the evidence, I think it

would be a gross misconstruction to treat this transaction as a

cover or device for the taking of illegal interest. If the trans-

action were less mutually advantageous than the proofs show

it to have been, the inference of a usurious design would be

still inadmissible, because such an inference will not in any

case be made when the opposite conclusion can be reasonably

and fairly arrived at. But the arrangement was highly ad-

vantageous to Gillette, indispensable to his undertaking the

business, so far as the loan was concerned, and very conducive

to its success, so far as the aid and services of the other par-

ties were involved. It was, to some extent, a partnership,

calling for friendly and confidential relations. Having de-

rived from it the benefits which it was fitted to give in virtue

of that character, the complainant cannot now ask this court

to transform it into a relation of another description, and

assign market prices to board, and to services which were ap-

praised by himself on a different principle and with a differ-

ent aim. To do so would be in accordance neither with legal

principles nor with right.

I will advise a decree as above.*

* Decree affirmed, 12 C. E. Gr. 489.
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The Union National Bank of Rahway vs. Pinnee.*

In a suit to foreclose a purchase money mortgage, the mortgagor and

grantee in the conveyance is entitled, by virtue of the covenants against

mcumbrances therein contained, to have the amount of tax liens outstand-

ing on the mortgaged premises deducted from the amount due on the

mortgage, and a decree taken only for the balance. And the assignee of

such mortgage holds it subject to the same equity.

Mr. Shafer, for complainants.

Mr. KirkpairicJc, for defendant.

The Vice-Chancelloe.

The two mortgages which this suit is brought to foreclose,

were made by Moritz Pinner to Henry B. Crossett, by whom
they were assigned to the complainants. They are dated

November 19th, 1870, one for $4700, and one for $3000.

They were given to secure part of the purcliase money of the

mortgaged premises, sold and conveyed by Crossett to Pinner.

There are two points made by way of defence. First.

That the principle was not due when the bill was filed, and

that tendei' had been made of the interest. Second. That

when the mortgaged premises were conveyed, they were

subject to certain tax liens still outstanding, and that, by

virtue of the covenants against encumbrances contained in the

deed of conveyance, the defendant is entitled to have the

amount of such encumbrances deducted from the amount

due on the mortgages, and a decree taken, if at all, only for

the balance.

I think the second point is well taken, and that the first

one is not. The rule of law is established in this state, by

the case of White v. Stretch, 7 C. E. Green 76, and the

previous decisions in chancery therein referred to, that in a

«uit to foreclose a purchase money mortgage, the mortgagor

* Cited in Stiger v. Bacon, 2 Stew. 445.
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and grantee in the conveyance, can claim deductions for en-

cumbrances covenanted against in the deed from the mort-

gagee. It is altogether an equitable and reasonable rule, and

must be enforced in the present case. The assignees hold the

mortgages subject to this equity; and the master, in ascer-

taining the amount due for principal and interest on the

mortgages, must ascertain, also, the unpaid taxes against the

premises at the giving of the deed, and deduct them, with

lawful interest thereon, from the amount of the mortgages.

As to the first point, I am satisfied that the defendant

neither paid or tendered the interest within the sixty days

named in the bonds and mortgages. The only question as to

this first point, is a question of fact. The special interest

clause makes the whole principal due and payable imme-

diately after default for sixty days in the payment of interest.

The testimony in the case relates mainly to the question

whether the interest for the first period of six months was in

default within the meaning of this clause. My conclusion,

from the evidence, is entirely clear that there was such default.

The mortgages were not to be payable within five years, if

the interest should be duly paid. The five years have nearly

expired, and no interest, whatever, has been paid, nor, as

before said, was it tendereil, as it should have been, to prevent

the principal from becoming due. It is unnecessary to discuss

the evidence in regard to it.

I will advise a decree as above.

Rogers and others vs. Brokaw and others.*

1. The rule against the right to sever and remove fixtures, is stronger

as between mortgagee and mortgagor than as between landlord and tenant.

2. Two machines, mainly of iron, one weighing thirty-six hundred

pounds and the other two tons, placed directly on the floor of a factory,

•with no other support, and driven by connections with secondary shafting,

which was connected by bands with the main shafting driven by a steam

* Ctted in Case v. Arneil, 11 C. E. Or. 461 ; WUHaLmton v. N. J. South'

em E. B. Co., 2 Stew. 329.
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engine, changeable in their position as convenience might require, and that

• could be taken in and out of the factory without diflSculty and in little

time

—

held, between mortgagee and mortgagor, not to be fixtures, and that

no title tiiereto passed by a sale under foreclosure of a mortgage on the
land, made prior to a chattel mortgage on the machines.

3. The intention to make a thing, annexed to or placed upon the free-

hold, personal properly, does not alter its legal character of fixture, if it be
such. Whether fixture or not, depends on facts, and not on the opinion of

the person making the annexation ; and in this view, evidence is inad-

missible to show his intention.

4. But the intention as to making a permanent or temporary annexa-
tion to the freehold, is a competent and material subject of proof.

5. Movable machines, whose number and permanency are contingent on
the varying circumstances of business, subject to its fluctuating conditions

and liable to be taken in or out as exigencies may require, are different in

nature and legal character from steam engines, boilers and other articles

secured by masonry or other substantial annexation, designed to be per-

manent, and indispensable to the enjoyment of the freehold.

Mr. Keen, for complainants.

Mr, Alward, for defendants.

The Vice-Chancellor.

The question in this case is, whether two machines, one

called a planer and matcher and the other a moulder, both

being in a sash and blind factory in Elizabeth, are fixtures or

not; in other words, whether they are or are not articles of a

personal nature, which may be removed against the will of

the owner of the land.

The machines were bought by the owner of the land, John
T. Brokaw, in or about January, 1870, of the complainants,

the makers of them, who took Brokaw's notes in the first

instance for the price, and afterwards a chattel mortgage to

secure three renewal notes amounting in all to about $950,
being the upaid part of the original price. The complain-

ant's suit is to foreclose this chattel mortgage. It is resisted

not by Brokaw, but by the defendants, who hold title to the

land through a sale by the sheriff, under foreclosure of a mort-

gage on the land, made prior to the chattel mortgage to the
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complainants. The chattel mortgage to the complainants wa«

made May 10th, 1871, and describes the machines. The

mortgage that was foreclosed, and under which the defend-

ants have title, was made by Brokaw, May 19th, 1870. It

describes by metes and bounds, the lot of land, without refer-

ring;; to the machinerv or to the kind of business carried on in

the building on the lot. The sale under the foreclosure of this

mortgage, was on April 4th, 1872. The defendants insist

that by this sale, the machines, as connected with and part of

the realty, now belong to them, free and clear of 'the chattel

mortgage.

The question of fixtures is, in this case, between mortgagee

and mortgagor, and in such cases the rule against the right

to sever and remove, is stronger than in some cases where a

diflPerent relation exists, as for example, betw^een landlord and

tenant. But while this is so, my opinion is, and I shall

advise, that the complainants here are entitled to hold their

mortgage lien. Questions of fixtures have been subjects of

numerous decisions in English and American courts, and from

the nature of them, are often nice and difficult questions to

decide. The rules governing their solution are sufficiently

expressed, for present purposes, in the decisions of the courts

of this state.

As between mortgagor and mortgagee, if the thing apper-

tains to the real estate, is necessary for its enjoyment, and is

permanently attached to the freehold, it is a fixture resulting

to the benefit of the mortgagee. As to the permanency, that

does not depend so much upon the degree of physical force

with which the thing is attached, as it does upon the motive

of the party attaching it. If the article is attached for tem-

porary use, with an intention of removing it, a mortgagee

cannot interfere with its removal by the mortgngor. If it is

placed there for the permanent improvement of the freehold,

he may. Crane v. Bingham, 3 Stockt 29.

The true criterion of a fixture is the united application of

the following requisites: 1. Actual annexation to the realty,

or something appurtenant thereto. 2. Application to the
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use or purpose to which that part of the realty with which it

is connected is ap])ropriatecl. 3. Tlie intention of the party-

making the annexation to make a permanent accession to the

freehold. Brearky v. Cox, 4 Zab. 289 ;
Quinhy v. Manhat-

tan Cloth and Paper Co., 9 C. E. Green 261.

The machines, in the present case, were mainly of iron, one

weighing about thirty-six hundred pounds, and the other,

about two tons. They were put directly on the floor of the

factory, with no other support, and driven by connections

with the secondary shafting, which was connected by bands

with the main shafting, driven by a steam engine. Their

position on the floor was changeable, as convenience might

require. They had holes through the soles or feet of their

frames, by which they could be screwed to the floor. One of

them, at least, was so screwed, but they could be easily un-

screwed and moved. They could be taken in and out of the

factory without difficulty, and in little time. The defendant,

Brokaw, testifies as to his intention in putting in the ma-

chines, and it appears not to have been to make them part of

the freehold. He had been several years in the business, and

had other machines in his factory of a similar kind. From

the facts testified to by him, and which are not contradicted,

I think he would have been at liberty, notwithstanding the

mortsrao-e on the lot, to take the machines out at his pleasure.

The question, how many maciiines of this description were

needed, whether few or many, or, indeed, any at all, was one

of convenience and business requirements, which he had the

option to determine. His intention to make them personal

property, would not alter their legal character. This would

depend on facts, and not on his opinion ; and, in this view,

evidence would be inadmissible to show his intention. But

his intention as to making them permanent or temporary

annexations to the factory, is a competent and material subject

of proof. Movable machines like these, whose number and

permanency are contingent on the varying circumstances of

the business, subject to its fluctuating conditions, and liable

to be taken in or out as exigencies may require, are difi'erent
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in nature and legal character from the steam eugine, boilers,

shafting, and other articles secured by masonry or other sub-

stantial annexation, designed to be permanent, and indispensa-

ble to the enjoyment of the freehold. The ruling in Crane v.

Bingham embraces the things above mentioned, and not the

ones now in dispute.

My conclusion on the whole is, that legal rules will be

best observed, as well as the justice of the case best promoted,

by a decree as above advised.*

* Decree affirmed, 11 C. E. Gr. 563.
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In the matter of the probate of the will of Engelina S.

White, deceased.

1. The tearing out of the seal affixed to a will, and of part of the testator's

signature, and the obliteration of the rest of his name and of the names of

the witnesses, are a cancellation of the will.

2. From the finding of a will in testator's box thus cancelled, the pre-

sumption arises that the cancellation was his act, done animo cancellandi,

and that, by that act, he intended to render the will null and void.

3. A general allusion in a letter found in the same box, to testator's will,

and a conversation with the executor therein named, shortly before testa-

tor's death, in reference to a request made by the will and which was then

known by the executor, are too loose and uncertain to establish a will con-

trary to the cancellation by the testator himself.

Mr. I. W. Lanning, for proponent.

The Ordinary.

On the 28th of January, 1874, Engelina S. White, widow,

died in the city of Trenton. At the time of her death, she

was the owner of real and personal property. Immediately

after her decease, there was found in a repository (a tin box)

which she had kept in her room for many years and which

she called her " bank," among her deeds and other writings,

a paper which she had executed on the 30th of December,

1867, as her last will and testament. With it was found a

letter written by her to her cousin, on the 4th of July, 1871,

endorsed with a direction " to be opened one hour after my
death," by which she requested the lady to whom it was ad-

dressed, to take exclusive possession, on the day or night of

the writer's death, of all her personal property, her wardrobe,

household furniture, papers, silver and jewels, and all belong-

601
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ing to her in the house, until her will should be read ; adding

"then the rightful (owner) may come forward with a just

claim upon the property, but not until then," and ended the

letter with an expression of her continued confidence in her

cousin. By that will she gave all her property, real and

personal, to her uncle, Edmund Bartlett, and his wife, and

requested that her remains be buried in the same lot or burial

plot with her deceased children, St. Louis, Missouri. She

appointed Mr. Bartlett her executor. He now offers that

paper for probate as her last will and testament. The execu-

tion of it is fully proved. It purports to have been, and

actually was, executed under her hand and seal, and the cer-

tificate of attestation declares it to have been signed, sealed,

published and declared by her, as her last will and testament.

When found, after her death, it was not enclosed in an

envelope, but was lying folded up in a pocket-book in the

box. The seal had been carefully torn oflF; the paper where

the seal had been affixed, being torn entirely out with that on

which the greater }>art of her surname as signed to the will

was written, and the rest of her signature was obliterated

with very heavy pencil marks. The signatures of the three

witnesses were obliterated in like manner. The will is

written on the two sides of a half sheet of paper, and was

signed but once. The testatrix died about six years after the

execution of that instrument, and about three years and a

half after the date of the letter above mentioned. It does

not appear that she made any reference to her will after

writing the letter, except in a conversation with Mr. Bartlett

shortly before her death, in which, referring to the fact that,

as he knew, she had in her will requested that she might be

buried at St. Louis, she said she had changed her mind on

the subject, and wished to be buried where her husband was

buried, in Burlington county, in this state.

The will bears clear evidence of the intention to revoke it.

The tearing out of the seal and of part of the signature of the

testatrix, and the obliteration of the names signed to the will,,

are a cancellation of the will. Avei-y v. Pixley, 4 3Iass. 460..
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Hobbs V. Knight, 1 Curteis 768
;
goods of James, 7 Jur., N,

S., 52 ; Price v. Powell, S H. & N. 341 ; Smock v. Sm.ock, 2

Stockt. 156. And from the fact that the will was found in tlie

possession of the testatrix, in her repository, thus cancelled,

the presumption arises that the cancellation was her act, done

animo cnncellandl, and that, by that act, she intended to ren-

der the will null and void. Smock v. Smock, supra; 4
Kenfs Comm. 532 ; Davies v. Davies, 1 Lee 444 ; Lambell v.

Lambell, 3 Hagg. 568 ; Baptist Church v. Robbarts, 2 Barr

110.

Nor can the will be established by the evidence of th&

letter and conversation above stated. There is no proof as

to when the cancellation took place. It may have been after

the letter was written ; and besides, the reference to a will in

that letter does not necessarily point to this instrument. The
allusion to the request contained in the will as to the place of

her burial, is not sufficient to revive the will. "It would be

very dangerous," said Sir George Lee, in Davies v. Davies,

" to establish wills on loose general declarations, contrary ta

apparent acts done by testators themselves."

Probate of this will must be denied.

SwACKHAMER, appellant, and Kline's Administrator,.

respondent.*

1. A party having no interest or claim under tlie intestate, in lands or-

dered to be sold for the payment of his debts, but setting up a claim thereto

by title paramount, is not entitled to appeal from the order of sale.

2. He only, who is aggrieved by such order, has the right to appeal

;

and a party aggrieved is one whose pecuniary interest is directly affected

by the decree, or whose right of property may be established or divested

thereby.

3. The Orphans' Court cannot try title to lands under proceedings for

sale thereof for payment of debts.

* Cited in Raleigh v. Rogers, post p. 506 ; Parker v. Reynolds, 5 Stew. 293.
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On appeal from an order of the Orphans Court of Hunter-

don county.

Mr, G. A. Allen, for appellant.

Mr. J. N. Voorhees, for respondent.

The Ordinary.

This is an appeal from an order of the Orphans Court of

the county of Hunterdon, directing that certain land of Peter

P. Kline, deceased, an intestate, be sold to pay his debts.

The application for the order was made by the administrator,

on representation of the insufficiency of the personal estate.

The appellant appeared before the Orphans Court at the time

fixed in the order to show cause, and opposed the making of

the order to sell, on the ground that he, at the time of Kline's

death, was the lawful owner of the land mentioned in the

petition filed by the administrator; and tliat Kline not only

did not die seized of it, but never was seized of it. In proof

of this claim, he laid before the court his deeds of conveyance

for the property. The court, however, notwithstanding this

action on the part of the appellant and his olaini of owner-

ship, ordered that the laud be sold. From this order, Swack-

hamer appealed. Motion is now made to dismiss the appeal,

on the ground that he has no right of appeal in the premises.

The act " making lands liable to be sold for the payment

of debts," {Nix. Dig. 855,*) provides that, on such applications

to the Orphans Court as that above referred to, notice shall

be given to all persons interested in the lands, tenements,

hereditaments, and real estate of the testator or intestate ; that

the court shall, if they find that the personal estate is insuffi-

cient to pay the debts, direct the executor or administrator to

sell the whole, if necessary, of the lands, tenements, heredita-

ments, and real estate of the testator or intestate, or so much

thereof as will be sufficient for the purpose. It also provides

that the conveyance of the executor or administrator shall

vest in the purchaser all the estate that the testator or intes-

* Eev., p. 767, sees. 71, 72.
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tate was seized of at the time of his death, if the order be

obtained within one year thereafter ; but, if not, then all the

estate that the heirs or devisees of the testator or intestate had

when the order for sale was made.

The appellant is not a person "interested in the lands,

tenements, hereditaments, and real estate of which the intes-

tate died seized." He has no interest in the sale of any of the

lands of the intestate. He is neither a creditor nor an heir •

indeed, he claims to be interested in the proceedings only

because of his title to the land ordered to be sold. The

Orphans Court cannot try the title to land in such proceed-

ings. Hewitt V. Hewitt, 3 Brad. Sur. R. 265. The convey-

ance which the administrator may make, in pursuance of the

sale authorized by the order in question, will pass only the

estate, if any, which the intestate had in the property at the

time of his death, if the order was made within a year there-

from; or, if it was not obtained within that time, that, if any,

which his heirs had in it when the order was made. No

right or title of the appellant can be affected, in any degree,

by the sale. As to him, the proceedings are res inter alios

acta. The constitution of this state, indeed, provides that

" all persons aggrieved by an order, sentence, or decree of

the Orphans Court, may appeal therefrom, or from any part

thereof, to the Prerogative Court ;
" but the appellant is not,

within the meaning of the constitution, a person aggrieved

by -the order in question. V A party aggrieved is one whose

pecuniary interest is directly affected by the decree; one

whose right of property may be established or divested by

the decree. JViggin v. Swett, 6 Mete. 194; Bryant v. Allen,

6 JV. jH. 117 ; Shields v. Ashley's Adm'r, 16 Mo. All ;
Rich-

ardson V. Richardson, 2 Root 219 ; Lewis v. Bolitho, 6 Gray

137 ; Deering v. Adaras, 34 Maine 41 ; Swan v. Ficquet, 3

Pick. 443. In Richardson v. Richardson, an appeal was

taken from a decree of the Probate Court, under circum-

stances similar to those of the present case. The statute under

which the appeal was taken, gave an appeal to any person

aggrieved. The court, in dismissing the appeal, said, that
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if the appellants had shown themselves to have been heirs-at-

law of the intestate, or that the deed under which they claimed

was voluntarv, and would be affected by the allowance of the

debts or the sale by the administrator, they would have enti-

tled themselves to the appeal ; but, as their father, under

whom they claimed, was a purchaser from the intestate for

valuable consideration, it did not appear how they were in-

terested, or could be affected by the doings of the Court of

Probate, or of the administrator.

The appeal will be dismissed, with costs.

Raleigh, appellant, and Rogers and wife, respondents.

A stranger to partition proceedings before the Orphans C!ourt, having no

right that will be affected bv a partition, and claiming the land bv title

paramount to that of the parties to such proceedings, has no right of appeal

from an order appointing commissioners to make partition. He is not a

person aggrieved by such order, within the meaning of the constitutional

provision for appeal.

On appeal from the decree of the Orphans Court of Bur-

lington county.

Mr. Ewan Merritt, for appellant.

Mr. C. E. Hendrichson, for respondents.

The Ordinary.

This is an appeal from a decree of the Orphans Court of

the county of Burlington, appointing. commissioners to make

partition of certain land in that county, of which, it is al-

leged, David Cavileer died seized. He devised the land to

Samuel Leeds for life, with remainder in fee to the children

of Leeds. Leeds is dead. Mrs. Rogers is one of his children.

At the time appointed for the appointment of comiiussionei>,
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the appellant appeared before the court aad filed his protest

against the appointment. The protest sets up a paramount

title in the appellant to the land. The only evidence he laid

before the court, however, was an ancient unrecorded deed,

dated April 10th, 1795, from Restore Shinn to Richard Stock-

ton and Clayton Earl, for certain premises, in which, as the

appellant claims, the land of which partition was sought, was

included. It is true, his protest is under oath, and alleges that

he is now the true owner of the property, and denies the title

of Cavileer. But that, of course, is no evidence of the ap-

pellant's title. Though the record is silent on the subject,

the court is presumed to have been satisfied of the prima facie

title of the parties between whom partition was prayed. There

"was nothing laid before them by the appellant, to lead them

to conclude that the title was not in the parties in whose in-

terest the application was made. I see no reason to doubt

the propriety of their action in appointing the commissioners.

The appeal could not be sustained on its merits. But it must

be dismissed, on the ground that the appellant has no right

of appeal in the case. He is a stranger to the proceedings.

No right of his will be directly affected by the partition. He
claims by title paramount to that of the devisees under Cavi-

leer's will. The act expressly provides {Nix. Dig. 671, § 27,*)

that nothing contained in it shall be so construed as to injure,

prejudice, defeat or destroy the estate, right or title of any

person or persons claiming the land which may be divided

by title paramount or superior to the title of the coparceners,

joint tenants or tenants in common, among whom the parti-

tion is made. The appellant is not a person aggrieved by the

action of the Orphans Court, within the meaning of the con-

stitutional provision for appeal. Swackhanier v. Kline's

Adrri'vy-f decided at this term of this court, and cases there

cited.

The appeal is dismissed, with costs.

* Eev., p. 805, § 44. f -^nte p. 503.
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In the matter of Clement's Appeal.*

The Orphans Court has power to revoke letters of euardianship obtained

through false representations.

Mr. A. S. Boyd, for appellant.

The Ordinary.

This is an appeal from a decree of the Orphans Court of

the county of Bergen, made on the 28th of June, 1873, re-

voking letters of guardianship of the persons and estate of the

children of John P. Costello, deceased, issued to the appellant

by the surrogate of that county, on the 6th of December, 1872.

These letters were issued on a written request, signed by the

mother of the children, dated July 23d, 1872, and addressed to

the court. She thereby renounced her right to the guardian-

ship of her minor children, David, Christopher, Mary, Eliza-

beth, John, and Thomas Patrick, and requested that the

appellant be appointed guardian. The application for the

letters was made on the day on which they were issued. The
children were aged respectively, fifteen, thirteen, eleven, nine,

seven, and about two years. On the 25th of January, 1873,

Mrs. Costello filed her petition in the Orphans Court, alleg-

ing that on the 4th of December, 1872, certain persons con-

spired against her to obtain possession of her children, and to

that end, caused her arrest and imprisonment in the county

jail of Bergen county, and that on her release and return

home, (she resided at Englewood, in that county,) she found

that her children were scattered, and as she alleged, she was

unable to ascertain the whereabouts of the three youngest,

although she had made diligent search and inquiry for them;

* Cited in The matter of the will of Edward Evans, 2 Stew. 575 ; Githens

V. Goodwin, 5 Stew. 287.
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that she had been informed and believed that the children had

been taken from their home on the day after her arrest and

imprisonment ; that she was informed that on the 6th of

December, and while slie was confined in jail, letters of

guardianship of the children had been issued to the appel-

lant ; that she was entirely ignorant of the making of the

appointment or of the proceeding in which it was made; that

she did not knowingly sign any such paper as that above

mentioned ; that if her signature had been obtained to it, it

was by misrepresentation of its contents ; that she never

heard the name of the appellant mentioned or proposed as the

guardian of her children by any one ; and that she would

never knowingly have given her consent to the appointment

of the appellant or any one else, to the guardianship. The

petition prayed that the letters granted to the appellant might

be revoked. The court, on the filing of the petition, made

an order that the appellant show cause, on the 1 7th of Feb-

ruary, 1872, why the letters should not be revoked. The

order was served on him on the day on which it was made.

Under this order, testimony was taken by the parties, and on

the 28th of June, 1873, by the decree above mentioned, the

court revoked the letters. From this decree the appeal under

consideration was taken.

The appellant insists that the Orphans Court had no power

to make the decree appealed from ; that that court has no

power to revoke letters of guardianship for any cause not

specified by statute, and that it has no inherent power to

right a wrong done in the appointment of a guardian, even

though the appointment was procured by fraud. So broad a

])roposition cannot be maintained. The act "respecting the

Orphans Court and the power and authority of surrogates,"

{Nix. Dig. 640,*) gives to the court full power and authority,

among other things, to hear and determine all disputes and

controversies whatever respecting the right of guardianship.

It empowers the court to appoint guardians, and to revoke

their letters for causes specified in the act. Fraud in the ap-

* Bev., p. 759, sec. 35.

Vol. X. 2 i
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pointment is not one of those causes. But the court is not

entirely confined to the powers specially granted by the leg-

islature ; and to a limited extent, such tribunals are in the

habit of exercising incidental powers, which it is obviously

necessary they should possess in order to prevent a failure of

justice in consequence of mistakes and accidents, against which

human foresight is not able to guard, and the more especially

to guard against the consequences of frauds perpetrated on

the court itself. Such power the ecclesiastical courts in Eng-

land have constantly exercised. In Carolus v. Lynch, 1

Lee's Ecc. Rep. 13, administration M'hich had been granted

to one who falsely pretended to be a creditor of the intestate,

was revoked. In Cornish v. Cornish, Ld. 14, administration

which had been granted to an illegitimate son on a false

affidavit, was revoked. In Burgis v. Burgis, Id. 121, an ad-

ministration granted to a brother of an intestate was, on the

interest of a minor son being established, revoked, and decreed

to the guardian for the use of the minor. In Ogilvie v. Ham-
ilton, Id. 357, a fraudulent administration was revoked, and

in Smith v. Corry, Id. 418, administration, granted on false

suggestion, was revoked. See, also, Harrison v. Weldon, 2

Str. 911. Such power has been held to exist in the surro-

gates in the state of Xew York, on the ground that it is

absolutely essential to the administration of justice. Pew v.

Hastings, 1 Barb. Ch. R. 452 ; Vredenburgh v. Calf, 9 Paige

128 ; Proctor v. Wanmaker, 1 Barb. Ch. R. 302 ; Skidmore

V. Davies, 10 Paige 316; Campbell v. Thatcher, 54: Barb. 382.

In Carow v. Mowatt, 2 Edw. Ch. 57, it was held, that if,

through mistake or inadvertence, administration was com-

mitted to an infant, the surrogate should revoke the appoint-

ment. In this court, In the matter of the will of Isaac

Lawrence, 3 Halst. Ch. R. 215, the Ordinary vacated the pro-

bate of a foreign will as having been improvidently granted.

In the present case, the court, having afforded the appellant

an opportunity to be heard, of which he availed himself, and

having found that the letters were issued upon a false repre-

sentation, revoked them. I think they had a right to do so

under the circumstances.
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It remains to consider whether their action was justifia-

ble. From a perusal of the testimony in this case, it is

impossible to resist the conclusion that the document on

which the appointment was made, was signed by Mrs. Cos-

tello, without a knowledge of its full import. She evi-

dently supposed that it was merely intended to give to the

person to be appointed, the charge of the pecuniary inter-

ests of her children, and not to deprive her of the custody

of their persons. And there is abundant evidence that it was

well understood by those who procured her signature to the

paper, that such was her understanding of it. One of them,

who appears to have been the principal actor in the business,

says, that after she had been arrested, he spoke to the appel-

lant of the necessity of getting out the letters, in order to

place the children in the institution in which they proposed to

put them ; that no opportunity had occurred between the

date of the instrument, July 23d, and the 6th of December,

to take away the children, as they feared the results on ac-

count of the scandal which might arise from it to the mother;

that they wished to do it as peaceably as possible ; and he

adds, that he does not believe that they could, at any time

during that interval, have obtained possession of the children

without a breach of the peace ; that they would have had to

take them away against her will, and certainly could not have

done it without a breach of the peace ; and that they thought

it an excellent opportunity, while she was in jail, to get them.

The institutions above alluded to, were two orphan asylums,

one in Newark and another in Paterson, and a foundling

hospital in the city of New York. Two of the youngest of

the children were placed in the orphan asylums, and the

youngest, a nursing child, in the foundling hospital. The
charge on which Mrs. Costello was committed to jail, was

disorderly conduct. She was committed by the person, a

justice of the peace, who obtained her signature to the request

on which the appointment was made. He alleges that he

read the paper to her when she signed it, and that he believes

she understood it. He did not explain it to her, however.
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The value of his testimony on this score is diminished by the-

fact that he professes ignorance as to the origin of the paper

;

says he does not know from whom he received it with in-

structions to get it signed, nor who got it from him after-

wards ; nor can he say in whose handwriting it is. In short,

he professes an ignorance in regard to the instrument, which

is all the more incredible from the circumstance that the

person by whom it was written, testifies that he wrote it at

the request of the justice himself, and Mrs. Costello swears>

that when he came to get her signature, he told her that that

person had requested him to get it. It is not necessary to

impugn the motives of the actors in this matter. Their

method, however, is open to reprehension. However disin-

terested their motives, and however benevolent their inten-

tions, the representation made to the court by means of the

instrument to which they had obtained Mrs. Costello's signa-

ture, was a fraud on the court in the premises. She had

not knowingly requested the court to appoint the appellant

guardian of the persons of her children, and it is impossible

to doubt that the actors in this matter well knew it. That

she would resist the appointment of a guardian, which could

by any means result in depriving her of the custody of her

children, especially of her nursing child, was not to be

doubted. The use of this instrument, then, for the purpose of

procuring the appointment of a stranger as the guardian of

the persons of her children, as a means of depriving her of

them, however benevolent the end designed to be accom-

plished, was a misrepresentation. Its effect would be to pre-

vent the court from looking into the matter and exercising

their discretion on the subject. They would naturally, at the

request of the mother, readily appoint a guardian named by

her, while under other circumstances, they would at least

have listened to her remonstrance, and advisedly have taken

such action in the premises as seemed most judicious. I see

no reason for reversing the decree. It will be affirmed.
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Cronkright v. Haulenbeck.

The opiuiou of the court was delivered by

The Chancellor.

This is an appeal from the deci'ee of the late Chancellor,

overruling exceptions to the report of the master fixing the

gross amount to be paid to the widow of James Cronkright,

deceased, in lieu of her dower in lands of which he died

seized, which Avere sold by order of the Court of Chancery, in

a suit for partition. The property consisted of what are

known as the Cronkright homestead, the Cashman place,

and the Durango place, all situate in English Neighbor-

hood, in the county of Bergen. The master reported that

the widow was entitled to receive the sum of §9508.50, in

compensation for her dower. The estimates made by the

witnesses, of the value of the annual rental of these lands, is

not, in any instance, based upon their productiveness or capa-

bilities for agricultural or horticultural purposes, though they

are all in a rural neighborhood, and each property is of suffi-

cient size to give it value for those objects, but the estimates

are founded on their value as country resideuces. The wit-

nesses agree that the premises are all in need of repairs, but

differ widely as to the cost. They differ, also, as to the rental

value. The weight of the testimony is in favor of the con-

clusion at which the master arrived ; and, viewing the subject

without reference to the application of the rule of the Court

of Cliancery by which the amount was ascertained, it seems

clear that the sum fixed by the master was quite equal to the

commutation value of the dower. The act . by which the

Court of Chancery is authorized to sell in partition, the estate

in dower, or by the curtesy, provides {Nix. Dig. 672,*) that,

on sale 'being made of any such estate, the court shall direct

the payment of such sum in gross, out of the proceeds of the

sale of the premises, to the person entitled to such estate, as

shall be deemed a just ami reasonable satisfaction for such

estate or interest, and which the person so entitled shall

consent to accept in lieu thereof; but in case no such consent

be given before the making of the order for distribution of

*i?er., p. 1047, sec. 19.
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the proceeds of such sale, then the court shall ascertain and

determine what proportion of such proceeds will be a just and

reasonable sum to be invested for the benefit of the person

entitled to such estate in dower, or by the curtesy, and shall

order the same to be invested and disposed of in the manner

directed by the twenty-third section of the act ^* for the more

easy partition of lands held by coparceners, joint tenants, and

tenants in common." To ascertain what, in such cases, is

just and reasonable compensation, the rule above referred to

was established. It is contained in the one hundred and thir-

tieth and one hundred and thirty-first rules of the Court of

Chancery. That rule is called in question in this cause, and

is complained of as being unjust in its operation. That it is

liable to objection, is undeniable. It is based on the tables

by which life insurance companies are guided in taking their

risks. And while those tables, which are the result of obser-

vation as to the average duration of human life, are suffi-

ciently reliable for the purposes of insurers, the theory and

necessity of whose business it is to deal, not with a few, but

with numerous life risks simultaneously, they are' obviously

of but little value in estimating the probable duration of any

one life. The average time of the happening of many uncer-

tain events of the same character can, of course, be no sure

criterion by which to determine when any one of them will

occur. And yet it is not without reason that these tables

have been adopted as a means of fixing the gross sum to be

paid in commutation of dower and curtesy. The average

duration of life which they establish, seems to be the very

best guide attainable in laying down a rule ; and, indeed, it

would be very difficult to devise or discover a better one.

The difficulty lies deeper. It is in the application of a rule

to a subject which, in strictness, admits of none ; and while,

in very many cases, the rule in question will be found to

work no injustice, there will be many in which it will operate

hardly on the one party or the other. When applied to

cui'tesy, its injustice is often intolerable, and its operation

almost equivalent to a disinherison of the heir. What, then,
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is the remedy? It is to be found iu individualizing each

case as it comes before the court for consideration, in disposing

of each case on its particular merits, using the rule merely as

a means of approximation. Any commutation of dower or

curtesy may prove, in the sequel, to have been an injudicious

bargain on the one side or the other, and yet it may seem

most advantageous to all parties that there should be a com-

mutation. In my judgment, the rule in question, although

it has the sanction of many years' use, ought to be so modified

as to subject each case to the opinion of the master as to the

amount which, notwithstanding the result of the application

of the process, ought to be paid in commutation of the dower

or curtesy, to the end that the Chancellor may fix such sura

as he may deem just and reasonable under the circumstances.

I am of opinion that the decree of the Chancellor in this

case should be affirmed, with costs.

Decree unanimously affirmed.

Rorback and others, appellants, and Dorsheimer,

respondent.

1. The rule is not entirely inflexible, that the substance of the complain-

ant's case must be contained in* the stating part of the bill.

2. A charge of fraud should not be general, but if so charged, the defect

must be taken advantage of by demurrer.

3. The sureties of administrators cannot be joined as substantial parties

to a bill against the representatives of such administrators, which is

grounded on an alleged devastavit committed by such original adminis-

trators.

4. The proper coui-se of proceeding in such case, pointed out.

The opinion of the Chancellor is reported in 8 C. E.

(jfreen 47.

Jfr. McCarter, for Rorback and others.

Mr. Coult and Mr. Pitney, for Mary Dorsheimer.
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Rorback v. Dorsheimer.

The opiuion of the court was delivered by.

The Chief Justice.

The facts involved in this controversy will be found so

fully stated in the opiuion of the Chancellor, read in the

court below, that I feel it is quite unnecessary here to repro-

duce them in detail. They will, consequently, be referred to

in a general way, and only so far as may be requisite to pre-

sent the questions considered and decided.

Mary Dorsheimer, alleging herself to be an idiot, by her

guardian, exhibited this bill. The purpose was to recover her

distributive share in the estate of her grandfather. This an-

cestor died intestate, and his administrators made a final

settlement of their accounts in the Orphans Court. It is

shown that they duly paid over the residue of the moneys

thus appearing to be in their hands, to the various descend-

ants of the intestate, with the exception of the share now in

dispute in this action. This last share was paid over by the

administrators to one John Rorback, by virtue of an assign-

ment thereof, alleged to have been made by the complainant

to him. The first branch of this controversy relates to the

validity of this instrument. The complainant insists that it

was obtained from her by fraud, and that the money was paid

under it by the connivance of the administrators. These

administrators thus inculpated being dead, the suit is against

their representatives. John Rorback is also a defendant.

The bill, in this aspect of it, seeks to charge this money on

both Rorback and the administrators now before the court.

The decree of the Chancellor in this respect, was to the effect

that this defendant, Rorback, was primarily responsible, and

that a secondary liability vested in these representatives.

The defence interposed to this part of the case, was two fold.

Pirst, that no fraud in obtaining the assignment in question

and in paying the money upon it, was shown. But I think

these facts are very clearly established. The Chancellor has

briefly stated a portion of the circumstances, and has, in a

measure, discussed the evidence. I do not feel it incumbent

on me to do so. It seems to me that the testimony cannot
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leave any doubt on this subject in any unprejudiced mind.

In this particular 1 fully assent to the views expressed by his

Honor, the Chancellor.

But, in the second place, it was said that this charge of

fraud in the procurement of this assigment, was not set out

as a substantive ])art of the complainant's case, but was in-

serted merely in the charging part of the bill, in anticipation

of the defense of jm-ment.

It must be admitted that this pleading is dangerously

meager in point of substance, and is defective, in many respects,

in point of form. On account of these defects, it is somewhat

difficult to say where the stating part of the bill ends. It is

not certain, therefore, that the charge of fraud in question, is

not a part of the statement of the complainant's case. And it

is also to be remembered that the rule is not entirely inflexi-

ble, that all the grounds of suit must be embraced in the

stating portion of the pleading. Indeed, so far is this from

being the case, that in his discusj^ion of this subject. Judge

Story, in his treatise on Equity Pleading, (§ 32 a) says:

"But if the material facts are specifically averred, there does

not seem to be any positive rule of law which requires that

those facts should be averred in the stating part of the bill,,

and precede what is technically called the charging paii: of

the bill. Regularly, however, all the material parts of the

plaintiff's case will certainly find their more appropriate

place in the narrative or stating part of the bill."

It was also further urged, in reference to this same matter,

that even if the charge of fraud was to be considered as a

part of the narrative of the complainant's case, still it was

not charged with sufficient particularity. Many cases were

cited by counsel to establish the doctrine that an averment of

fraud in general terms was inadmissible. There can be no^

doubt as to the rule. In equity, as at law, every material

fact must be stated with reasonable fullness and particularity.

But this imperfection, if it is to be the subject of exception,

must, in the main, be brought to the notice of the court by a

demurrer. It is but seldom, and only when the statement ia
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SO vague and loose as to be utterly inert and inefficient, that

it can be objected to at the final hearing. The general rule

is, that the court will not listen to such objections at the hear-

ing of the case, if the matters stated are such that the court can

properly proceed to a decree. In the present case, the charge

of fraud in the bill, such as it is, has been put at issue by the

answer, and has been amply elucidated by the evidence

;

obviously, therefore, both parties have understood the matter

in dispute ; for the court then, at the last stage of the cause, to

annul the whole proceeding, on the ground that a formula of

pleading has not been complied with, would be inequitable,

and not, it is believed, in accordance with a single precedent.

But in addition to this obvious answer to the position, it is

further to be noticed that the bill, defective as it is in numer-

ous particulars, is not open to this specific objection. The

fraud is not charged in general terms. It does not say merely,

that the assignment was obtained by fraud, but it avers that

the complainant was an idiot, and that the defendant procured

the execution of the instrument by taking advantage of her

infirmity. Such transactions are seldom circumstantial ; there

is no necessity for the use of device or artifice ; in such aifairs

the fraud generally consists in the simply asking the idiot to

sign the instrument, and the facts of idiocy and of signing

are the only ingredients of it. It is therefore questionable

with me, whether, in this respect, this bill would have been

assailable even by a demurrer ; that it is so, on the final argu-

ment of the merits, I see no plausible reason to assert.

The foregoing are the grounds contained in the appeal of

John Rorback, and for the reasons stated, I think the decree

in these respects should be in all things affirmed.

The other branch of the case arises on the cross-appeal of

Mary Dorsheimer, the complainant in the court below. The

part of the Chancellor's decree thus objected to, appertains to

the following facts

:

It has been already stated that the bill is filed against the-

administrators of ti)e deceased administrators. But it also-

makes defendants the sureties on the bond of such deceased
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administrators, and it seeks a decree against them on account

of the misappropriation of the moneys constituting the dis-

tributive share of the complainant. So far as the effort is to

charge the representatives of the deceased administrators on

account of such misapplication of the funds of the estate, it

seems legitimate enougli, as the statute makes the personal

representatives of an administrator responsible for a devasta-

vit committed by him. But the question now is, whether, in

a bill in chancery against such representatives, grounded on

such alleged devastavit, the sureties on the administrators'

bond can be joined, and the bond declared to be forfeited.

The Chancellor denied the right of the court to make such

decree, and the complainant below, on that head, has brought

this cross-appeal.

This joint proceeding against the administrators or their

representatives, and the sureties on the bond, has in its favor

•no English precedent. But there are cases in this country

which, where certain conditions exist, sanction the course.

The leading case in this line, most pressed upon the argument,

is that of Carow v. Mowatt, 2 Edw. Ch. R. 57. This decision

sanctions the procedure in question, in all cases where the

remedv at law on the bond is difficult and doubtful, and it

^appears, further, to hold that such emergency arises where the

original administrators are dead. The adjudications of the

courts of South Carolina and Virginia sustain the same doc-

trine. But I cannot assent to the reasoning on which these

cases rest. Their principal grounds seem to be, that such

<30urse of practice is highly convenient, and that it is bene-

ficial to the surety. But the argument derived from these

considerations, proves by far too much, for it would clearly

legalize a resort to equity in all cases of suretyship. It would

always prevent a multiplicity of suits, and the presence in

court of the surety would, in a measure, be advantageous to

him, as he could watch the proceeding against his principal,

and thus assure himself against an illegal or excessive recovery,

for which an ultimate responsibility may rest upon himself.

But if equitable interposition is to be thus justified, it seems
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clear that such jurisdiction must extend over the whole field

of remedies aiforded by law to obligees against principal and

surety. To the extent specified, such jurisdiction would always

be convenient, and always advantageous. And yet it is un-

deniable that this jurisdiction does not exist. As a general

rule, it is undoubted that equity has no such cognizance.

Nor am I willing to concede that, when the remedy on the

bond becomes difficult or doubtful at law, a court of equity

can lend its aid. Indeed, if the remedy were entirely lost at

law, it would be difficult, as I think, to maintain the right so

to intervene. When such power is claimed, the character of

the obligation to be enforced appears to be entirely over-

looked. The obligation inherent in a bond is altogether of a

legal nature. It is enforced against a surety on the ground

of his legal contract. Neither in morals nor in law, is he to

be held beyond the express terms of his covenant. Both par-

ties to the agreement, by the very form in which they put it,^

subject it to the operation of legal remedies. As, then, neither

the nature of the contract nor its form, places it within the

cognizance of equity, to bring about such a result some new
element must supervene, and that new element must be a

subject of equitable jurisdiction. If, for example, a discovery

becomes necessary, or fraud attaches to the instrument, then

obviously the equitable right to investigate and decide will

arise. But I think no case can be found, except those jusfe

referred to, in which it has been held, that a court of equity,

as against a surety, will take charge of the case on the sole

ground that it has become difficult to enforce his bond against

him at law.

Independently of tiiese general objections to the jurisdic-

tion in question, it seems to me there are others which

specially apply in the present case, and to all similar cases,

and which are not to be obviated.

This suit is brought by a single distributee of an estate.

The other distributees are not parties. The moneys secured

by the administration bond is a common fund, estab-

lished by law for the equal benefit of all these distributees.
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It is alleged in this case, that the residue of this estate was

divisible into five portions, and that four of these portions

Rave been paid. As between this complainant and these

administrators, who are defendants in this suit, it may be

proper to consider these facts as established ; but no such

conclusive inference can be drawn with respect to persons

not joined in this proceeding. There has never been any

decree for distribution in the Orphans Court, so that the

number of distributees has not been definitely ascertained.

With respect to those who are absent from this proceed-

ing, the fact of the payment of their shares is mere alle-

gation, and nothing more. It may be, in point of fact, that

not one of them has received satisfaction for his dividend.

It does not seem to me that under such circumstances it can

be reasonably contended, that any part of the money secured

by this administration bond, can be legally taken and appro-

priated to a single distributee. Suppose such appropriation

should exhaust all the money that can be- raised on this

bond, and it should afterwards be discovered that some of

the absent distributees have not been paid, or that their num-

ber is greater than is supposed. It seems to me that it is

clear that the Chancellor is here asked to do what no court

should do—to distribute a fund, which is a common security

for several parties, in the absence of some of those who are

interested, and who are afforded no opportunity of being

heard with respect to its dispensation. The laws of this

state have appointed a mode for equally distributing the

moneys recovered on administration bonds. The bond, when

forfeited, is to be put in suit by the order of the Ordinary,

and the sum realized is to be dispensed under the superin-

tendence of the same officer. By the method thus prescribed

the rights of all parties are guarded and ensured. This sys-

tem has, by the usage for a long period of time, proved itself

capable of completely and easily accomplishing the purpose

for whicii it was designed, and I think that a new method of

proceeding ought not to be grafted upon it, at all events
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except under very peculiar circumstances and in cases of

strict necessity.

But, even if the foregoing reasons were not controlling,

and if I thought, under proper conditions, the proceeding by

this joint remedy in chancery could sometimes be used, still,

in my opinion, it could not be resorted to in the present case.

My reason for this conclusion is, that the remedy at law is

neither difficult nor uncertain. The plain course of action

is this : to take out letters of administration de bonis non

on the estate of the intestate ; demand the moneys admitted to

be in the hands of the original administrators at the time of

their deatii ; and if not paid, to treat such refusal as a breach

of the bond, and thereupon apply to the Ordinary for an

order to put it in suit. The administrator de bonis non can-

then proceed to obtain an order for distribution, and can thus,

with technical regularity, pay the shares which are unsatisfied.

I am unable to see any obstacle to this course.

In my judgment, the decree of the Chancellor should be ia

all things affirmed, but without costs on either side.

Decree unanimously affirmed.

Voorhees' Executrix, appellant, vs. Melick, respondent.*

1. Estimates as to the value of property must be demonstrably erroneous

to induce the court to interfere with them on appeal.

2. When property is sold by a trustee in violation of the terms of the

trust, equity will hold such trustee responsible for the highest value of such

property.

3. The non-joinder of parties, whose absence simply renders the defend-

ant liable to a revival of the litigation, cannot, as a general rule, be taken

advantage of at the final hearing.

The opinion of the Vice-Chancellor is reported in 9 C. E,

Green 306.

* Cited in Swallow v. Swallow^s AdmWs, 12 C. E. Or. 280.
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Mr. G. A. Allen, for appellant.

Mr. Linn, for respondent.

The opinion of the court was delivered by

The Chief Justice.

This bill was filed by Peter Melick against Peter E. Voor-

hees. The controversy arose out of this state of facts : The

complainant, being in debt, conveyed to the defendant his

farm, to be sold " as soon as possible to the best advantage,"

the proceeds to be applied, in the first place, to the payment

of three mortgages then upon the property, and the residue,

if, any, to the settlement, pro rata, of three specified debts

;

one to Joiin Rinehart, a second to one John Lane and the

defendant, and a third to said John Lane, individually; the

remainder, if any, was to be paid over to the complainant.

The bill alleges that, after considerable delay, the defendant

sold the property, and the object of the suit was to call him

to account with respect to the moneys realized as rents or on

the sale, or which, with due diligence, should have been real-

ized. During the pendency of the proceedings the defendant,

Peter E. Voorhees, died, and his executrix was substituted in

his stead. On the argument before this court, a very strained

exception was taken to the regularity of this substitution
;

but, as the fact upon which it rests is contradicted by the

record, the proceedings, and by the decree itself, it is not

necessary further to give it attention.

The case was argued before the Vice-Chancellor, and, as it

clearly appeared that the trustee had disposed of the pre-

mises in direct violation of the conditions of the conveyance

to him, the decree held him to a strict account, and charged

him with the full value of the property. The propriety of

this holding was but faintly questioned on the argument

before this court, and in my judgment the principle adopted

was entirely unexceptionable. Nor do I think there is any

ground for the interference of this court to be found in the

estimate made in the Court of Chancery with respect to the

value of the lands, or the sum which, in the form of rents,
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should have been realized. When dealing with mere valua-

tions, which are pure matters of judgment, and to which no

certain tests of truth can be applied, a very clear demonstra-

tion of error should be required to induce a superior court to

displace the judgment reviewed, in order to substitute its own
conclusions.

The objection which was most pressed was the one relative

to an alleged non-joinder of parties to the suit. It was insisted

tliat Rinehart and Lane, the two creditors whose debts are

secured by the conveyance in question, in the event of the avails

of the property being sufficient for that purpose, are necessary

parties. It is obvious that these persons are interested in this

suit, but it is also obvious that their rights will not be either

jeoparded or impaired by any decision which can be made in

their absence. The complainant is in court seeking the resi-

due of the funds after the payment of all the enumerated

debts, the claims of these two creditors inclusive. If he pre-

vails, the moneys coming to these two creditors will be left in

the hands of the defendant for them. Such a decree cannot

operate injuriously on their interests. Nor are they here

complaining that they have not been joined in these proceed-

ings, but it is the defendant who complains, and who has

just ground to complain. It will certainly be a hardship

upon the trustee to have a decree made in the absence of

these parties, because it will leave him open to a second suit,

involving the same substantial issues. Either of the credi-

tors thus omitted can call for an account under this trust.

If then the defendant had objected to this obvious defect in

time, he must have prevailed. But this he did not do, and

now, for the first time, raises his objection on this appeal.

Even if a final decree had been rendered in the Court of

Chancery, I do not think that the practice of the court would

permit us to listen, at this stage of the proceedings, to this

complaint. The well settled rule was recognized and en-

forced by this court, in the case of Cutler v. Tuttle, 4 C. E.

Green 556, and was stated in the opinion there read, in these

words, viz. : " Where the defendant neglects to make the

Vol. X. 2k
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objection by plea, answer or demurrer, of the want of parties

who are only necessary to protect him from further litigation,

the court, iu its discretion, may refuse to sustain the objection

at the hearing, or to require the complainant to add new

parties in that stage of the suit." I think it may be said

that the non-joinder of parties, whose absence simply ren-

ders the defendant liable to a revival of the litigation,

cannot, as a general rule, be taken advantage of at the final

hearing. TJiat rule is evidently applicable in the present

instance. Even if a final decree should go against the defend-

ant in the present form of the suit, such incomplete judgment

would be the product of his own neglect. But the proceed-

ings, as they now stand, do not necessitate such an unsatis-

factory conclusion. The present decree is but interlocutory,

60 that, by the order of tlte Chancellor, these omitted parties

can be joined. This can be done even before the order of

reference is executed by the master.

I think tiie decree appealed from should be aflBrmed, with

costs. 4

Decree unauimously afiQrmed.

Close, appellant, and Close, respondent.*

1. Where the husband has been guiltv, or there is reasonable ground to

apprehend that he will be guilty, of any actual violence which will en-

danger the safety or health of the wife, or where he has inflicted upon her

any physical injury accompanied by such persistent exhibition of ill-feel-

ing and opprobrious epithets as will endanger her health, or render her

life one of such extreme discomfort and wretchedness as to incapacitate

her to discharge the duties of a wife, the decree of separation should be

pronoanced.

2. No rigid rule can be presented to define the extent of the injury,

actual or apprehended, which will justify judicial interference. '

3. Quere : "Whether relief will be granted in a case of extreme hardship,

in the absence of any actual or apprehended physical injury?

* Cited in Englkh v. English, 12 C. E. Gr. 5S5; Blad: v. Black, 3 Slew.

221.
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The opinion of the Chancellor is reported in 9 C. E. Green
4538.

Mr. C. Parker, for appellant.

Mr. Winjield and Mr. Williamson, for respondent.

The opinion of the court was delivered by

Van Syckel, J.

This is an appeal from the decree of the Chancellor refus-

ing to grant Ellen M. Close, the complainant, a divorce from
bed and board for alleged cruelty on the part of her husband.

It is very difficult to give any affirmative definition which
will express, with entire accuracy, the meaning of extreme
cruelty in our statute concerning divorce. The courts, both

in England and in this country, have refrained from laying

down any inflexible rule which should serve as a standard
by which to adjudge all cases.

The weight of authority is, that the injury actually in-

flicted or reasonably apprehended, must be bodily harm, in

distinction from mere mental suffering. 1 Hagg. C. R. 35;
2 PhiU. Ill; 28 Eng. L. & Eq. 603 ; Law Rep., 1 Prob. &
Div. 295; Saxt. Ch. 474; 1 Gr. C/i. 459; 3 Stock. 195; 6
C. E. Green 97.

The injury may be either to the safety of the person, or to

the health of the aggrieved party, and it is not necessary that

it be actually inflicted; it is sufficient if it be reasonably ap-

prehended. Nor can any rigid rule be prescribed to define

the extent of the violence, actual or apprehended, which will

justify judicial interference.

Each case as it arises must be determined by the sound
discretion of the court, according to the circumstances which
attend it. Slight al)use of the person, accompanied by op-
probrious language, which would imperil the health of a re-

fined and delicate wife, might be endured with comparative
unconcern by one of a less sensitive nature.

In Cook v. Cook, 3. Stockf. 195, there was a single act of per-
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sonal violence, not of an aggravated character, but the wife

was in feeble healtlj, and the husband called her a dirty whore^

and told her she ought to have her head broken, and she

would get it unless she cleared out. The Chancellor held that

he would not be governed by the degree of personal violence

actually used, and that this evidence showed such a reasonable

apprehension of bodily hurt as would entitle the complainant

to relief.

In Graecen v. Graecen, 1 Greenes Ch. 459, the divorce was

granted without any proof of actual violence ; and in the later

case of Thomas v. Thomas, 5 C. E. Green 97, the actual vio-

lence was such as, if repeated, would not have endangered life

or limb, but the separation was decreed because the conduct

of the husband was aggravated by the application of vile

epithets to the wife.

In Kelly v. Kelly, Law Rep. 2 Probate and Divorce Causes

31, the Judge Ordinary declared that, "if force, whether

physical or moral, is systematically exerted by the husband,

with the view of bending the wife to his authority, in such a

manner, to such a degree, and during such a length of time,

as to break down her health, and render serious malady im-

minent, the interference of the law cannot be justly withheld by

any court which affects to have charge of the wife's personal

safety." On appeal to the full court, {Id. 59,) this declaration

was approved, the court saying that the evidence of actual

injury was so slight, that they treated the case as one in which

there was an absence of any proof of such physicial violence

as would justify a decree.

Without intending to adopt the view taken in the case last

cited as the law of this court, it may be remarked that, if it

is examined in the light of principle, it would be difficult to

show its unsoundness. If the body is the only thing to be

regarded in these cases, and the purpose and object of the

court is to avert from the wife injury to her life, members, or

health, there is no reason why the husband should be per-

mitted to inflict an injury in one way which he would be

restrained from doinsr in auotiier.
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Without attempting to give a definition of legal cruelty

applicable to all cases, I think it may be safely said that,

where the husband has been guilty, or there is reasonable

ground to apprehend that he will be guilty, of any actual vio-

lence which will endanger the safety or health of the wife, or

where he has inflicted upon her any physical injury accom-

panied by such persistent exhibition of ill-feeling and oppro-

brious epithets as will endanger her health, or render her life

one of such extreme discomfort and wretchedness as to inca-

pacitate her to discharge the duties of a wife, the decree of sepa-

ration should be pronounced. Whether, in a case of extreme

hardship, in the absence of any actual or apprehended physi-

cal injury, she will be remitted for the redress of her griev-

ances to the domestic forum, must be left for adjudication

when the case presents itself.

The case made in the complainant's bill, if supported by

the proofs, will entitle her to a divorce under the most rigid

rule laid down in any of the cases above referred to.

The complainant testifies that, on the 6th of June, 1870,

two days before the birth of her youngest child, a time when

she most needed the sympathy and support of her husband,

the defendant came into her room and applied the most re-

volting epithets to her ; that the first time she came down

stairs after her confinement, he called her a liar, raised his

cane, and threatened to smash her, and then seized her by the

arm and swung her across the room ; that, on the 10th of the

following August, he grabbed her in his arms and endeavored

to force her up stairs, at the- same time using the most violent

language to her.

That, on the 3d of September, with threats and curses, he

ordered her to leave his house, saying he would kick her out,

if she did not go ; that, on the 25tli of September, he followed

her up stairs, and there struck her a number of violent blows,

and then followed her down stairs, opened the door, and

kicked her off the stoop. She mentions other occasions on

which he used like personal violence towards her, and says

that repeatedly, during all this period, and frequently in the
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presence of her children, he called her a whore, a sow, and a

bitch, accompanying these vile epithets with an oath, and

with threats of personal injury.

While it may be true that, smarting under the injury she

has suffered, she has exaggerated the story of her wrongs, the

other testimony in tlie cause shows that her statement is, by

no means, wholly fabricated.

The defendant, himself, admits that he applied to her the

vile terms she charges him with using, and he says that he

used them whenever he thought they applied to her case.

Ella Close, one of the daughters of the defendant, testifies

that on one occasion, she had seen the defendant strike her

mother with a cane; at another time, she saw him throw

dishes at iier, and on other occasions he had kicked her, using

at all these times, the most violent and abusive language to

her.

Gertrude Close, another daughter, substantially corrobo-

rates her mother's account of the defendant's conduct on the

25th of September, and says that, before that, she had known

her father to use violence to her mother ; that she had seen

him throw dishes at her across the table, and that she had

very often heard him use abusive and profane language to

her, almost every time lie spoke to her, and often at the table

in the presence of the younger children. The wife is likewise

supported in her account of tlie occurrence of September 25th,

by Mr. and Mrs. Maxwell.

Frederick N. Close, the son, who was called by the defend-

ant as a witness, testifies tiiat, on the occasion last mentioned,

he saw the defendant push the complainant down off the step,

and, as she attempted to come on again, he pushed her off a

second time, when she fell on the swing.

James Close, who was present at this transaction, is the

only witness who says that the defendant did not push com-

plainant down on that occasion ; and he is certainly mistaken,

if not willfully false, for the defendant himself admits that he

did take hold of complainant, and push her out of the house.

The defendant further admits that, on the occasion allude<l
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to by his wife, he seized hold of her, and while attempting to

force her np stairs, against her will, she fell from his arms on

the stairs. In his testimony, he denies that he used abusive

language to his wife on the 6th of June, but he is entirely

silent as to the personal violence which she alleges he used

the first time she came down stairs after her confinement.

The statements of the wife with regard to the husband's vio-

lence on a number of occasions, are so fully corroborated by

other testimony in the cause, that I am pursuaded that her

evidence is substantially true ; and, if true, there can be no

question that the defendant is guilty of extreme cruelty to

her. The defendant's conduct, by his own admission, has

been of such a violent, if not brutal character, that a court to

which the wife may appeal for protection, should, if there

was no other evidence in the case, hesitate long before return-

ing her to his control and authority as a husband.

I have not alluded to the violence of the defendant on the

11th of October, because he had reason to feel provoked

by the very heavy purchases made by his wife on his account,

by the advice of injudicious friends.

It was insisted with much earnestness on the argument of

this cause, that the misconduct of the husband had been pro-

voked by the wife ; that she could insure her own safety by

lawful obedience, and that if she would reform and return to

her husband, the way of reconciliation was open to her.

A careful consideration of the testimony will furnish

nothing to justify this assurance. These parties were married

in January, 1846, and lived together without any serious dis-

cord for nearly twenty years, during which period, the com-

plainant became the mother of nine children.

In 1865, without the slightest justification, the defendant

became jealous of one Lehr, who had been a music teacher in

the family for several years, and charged her with impro-

priety for the trifling circumstance that she helped Lehr at

dinner to the tender loin of a beefsteak. The complainant

herself, dismissed Lehr at once, evidently to prevent the re-

currence of such a scene and to remove all cause of offence.
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The defendant, in his answer, has charged his wife with infi-

delity to him, although he has been unable to state a single

circumstance upon which even a suspicion against her purity

can be founded. After 1865, the complainant's outbursts of

ill-temper and violence gradually became more frequent,

which can be accounted for only on the belief that he had be-

come too freely addicted to the use of intoxicating drinks.

The conduct of the wife, as detailed by the husband himself,

furnished no adequate provocation for the cruelty with which

he so persistently treated her ; and if we believe the wife,

supported as she is in a number of instances by the two

daughters, she behaved with great forbearance and modera-

tion.

The defendant has inflicted upon the complainant such re-

peated injury, and shown toward her such an abiding rancor

and hatred, without, up to this time, giving any assurance

that his conduct will be reformed, that I am satisfied the

cohabitation cannot be resumed without peril to the safety

of Mrs. Close, and think that the interposition of this court

is justified and necessary, and that a divorce from bed and

board for life, should be decreed. Under the circumstances

of the case, the complainant will be entitled to a proper al-

lowance out of the husband's estate for her maintenance and

support.

In my opinion, the decree of the Chancellor should be re-

versed, with costs, in this court and the court below, and a

reasonable counsel fee to counsel of complainant, to be settled

by the Chancellor, and the case remitted to the court below,

that it may be proceeded in according to the views herein

expressed.

Decree unanimously reversed.
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Butterfield v. Third Avenue Savings Bank.

BuTTERFiELD, appellant, and The Third Avenue Savings

Bank, respondent.*

1. An order refusing to allow an answer to be amended does not so enter

into a subsequent interlocutory decree deciding the merits, that it can be

reviewed on an appeal from such interlocutory decree.

2. It is a matter for consideration, how far exceptions, taken on a viva

voce hearing before the Vice-Chancellor, should be specified in the petition

of appeal.

3. An answer which admits that a mortgage was executed to the com-

plainant, a corporation, of " the purport and effect set forth in the bill,"

•does not raise any issue as to the corporate existence of such complainant,

or its capacity to take such mortgage.

Mr. J. B. Vredenburgh and Mr. I. W. Scudder, for appel-

lant.

Mr. McCarter, for respondent.

The opinion of the court was delivered by

The Chief Justice.

The Third Avenue Savings Bank, a corporation created

by the laws of New York, exhibited the bill in this case to

foreclose a mortgage, given to it by one Anthony W. Dimock,

upon lands in this state. The appellant, Butterfield, who

was a defendant in chancery, is the holder of a second mort-

gage on the same premises, given by the same person. In

his answer, referring to the mortgage of the complainant, -the

defendant says, " that he admits that the said Dimock, etc.,

did make and execute an indenture of mortgage, of such

date, and of such purport and effect, as in the complainant's

said bill mentioned and set forth." This answer then denies

that there is due to the complainant the principal sum men-

tioned in the said bond and mortgage, and alleges that a part

* Cited in Decker v. Muckman, 1 Stew. 617.
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has been paid, and asks that a reference may be made so as to

ascertain how much continues to be due.

Some time after the filing of this auswer the defendant,

Butterfield, applied to the Chancellor for leave to file a sup-

plemental answer, on the ground that he had discovered,

since putting in his defence, that, by reason of certain statutes

of Xew York, the complainant, in making the loan to secure

which the mortgage in suit was given, was acting iilti'a vires.

The Chancellor refused to permit this defence to be put in by

way of amendment, and there was no appeal directly from

this determination. The case went then to hearing, the

proofs being taken viva voce, before the Vice-Chancellor

When the complainant offered his mortgage in evidence it

was objected to on two grounds : first, that the corporate

capacity of the complainant must be shown ; and second, that

its right to take a conveyance of real estate in New Jei*sey

must also be made to appear. This exception being over-

ruled, the defendant then offered to show, affirmatively, that

the complainant was a corporation under the laws of Xew
York, and by such laws was forbidden to loan money on the

security of real estate in Xew Jersey. This offer was rejected,

and the Vice-Chancellor proceeded to render a decree in favor

of the validity of the mortgage of the complainant, and

directed the usual reference to a master to ascertain the

amount due, etc. From the interlocutory decree the defend-

ant, Butterfield, took this appeal, and assigned in his petition

the following ground, viz. :
" That the said decree adjudges

that the mortgage of the said complainant w^as and is an

existing encumbrance on the mortgaged premises in the plead-

ings in the cause mentioned, prior to the defendant's mort-

gage, and that the defence of Frederick Butterfield is not a

bar to the foreclosure, etc."

From this statement of the course of proceedings in this

case, I think it is clear, that the present appeal does not bring

before this court the order of the Chancellor refusing permis-

sion to the defendant to put in a new or supplemental answer.

That order, of course, had its effect upon the cause, and waa
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appealable in its nature ; but as no appeal has been taken to

it, and as it has not entered, in any wise, into the interlocu-

tory decree wliich is here before this court, its propriety cannot

now be reviewed. It is not always easy to decide whether

an order or decree made in the progress of a cause, has such

an operation that it so affects and incorporates itself into a

later decree, as to become cognizable by this court when the

latter has been placed before us by an appellate proceeding.

But an order which simply regulates the proceedings, no

matter how much such order may affect the conduct of the

cause or the rights of the parties, does not seem to be em-
braced within this field of uncertainty. Such orders would

manifestly seem to belong to that class which the statute re-

quires shall be appealed, if at all, within forty days; and to

hold that such orders are so carried into the subsequent decree

as to become part of it, and appealable with it, would seem

to annul this statutory restriction. It seems to me the proper

rule was the one suggested in the case of Terhune v. Colton,

1 Beas. 318, which is thus stated: "That when the final

decree involves the merits of the case, which had previously

been settled by an interlocutory order, an appeal from tlie

final decree, properly taken, brings the whole case before this

court." That rule appears to give a reasonable effect to the

requirement of the statute limiting the time for appeals to

interlocutory orders, and at the same time permits the whole

merits of the case to come up to this court after a final hearing

in the Court of Chancery. The operation of this rule is, to

shut out from the hearing before this court, in the present

case, all question us to the equitable legality of the Chancel-

lor's refusal to allow the defendant's answer to be amended.

But, although the defendant was not permitted to amend

his answer in the particular question, an attempt was made

by him, on the trial before the Vice- Chancellor, to gain the

same end by another method. He first insisted that the com-

plainant must prove its corporate existence, and its capacity

to take lands by way of mortgage in this state; and that

effort failing, he offered to show that in making the loan
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upon which the mortgage rested, the complainant acted in

violation of the laws of New York.

It will be observed that in his petition of appeal, none of

these objections to the decree are particularly assigned. The
complaint, as therein stated, is in general form, that the com-

plainant's mortgage is held to be a valid lien. One of the

grounds of exception now advanced is, that the Vice-Ohan-

cellor would not admit evidence going to a certain point.

Such generality of objection would scarcely seem to be a com-

pliance witii the rule of this court requiring the "grounds of

appeal " to be stated. The purpose of this provision is obvi-

ously to require a notice to the opposite party, of the points

in the proceeding which are to be made the subject of com-

plaint in the appellate court, and an indefinite statement of

this kind will certainly, in a scant measure, effect that pur-

pose. It will, no doubt, often hap[)en in these trials before

the Vice-Chancellor, and which are such entire novelties in

the equity practice in this state, that many matters will arise

to which exception will be taken. How far such matters, so

called in question, are to be pointed to in the petition of ap-

peal, it will be for the practicers in the court to consider, and

for this court, in the future, as the case may arise, to finally

decide. At present, it is sufficient to say that as this mode

of proceeding in this particular was altogether unsettled, the

objections taken in the respects in question, will, on this occa-

sion, be considered by the court, without regard to this point

of form.

Looking, then, at the questions raised before the Vice-

Chancellor, I think none of them are to be resolved in favor

of the defendant. The answer did not put the complainant

upon proof, either of its existence as a corporation, or as to its

ability to make the loan and take the security in question.

The bill set up a mortgage duly executed as a valid lien on

the mortgaged premises. The answer expressly admitted the

making of this mortgage, of such date and of " such purport

and effect " as was set forth in the bill. This was, necessarily,

-an implied admission of the legal existence of the complain-
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ant and its capacity to stand as mortgagee. The requisition

of proof of the corporate existence or corporate capacity of a

party, is usually a useless burthen, not to be imposed unless

from the stringency of peremptory rules of pleading. Such

proof will not be exacted unless made necessary by the form

of the answer. This was the rule adopted recently, with re-

spect to proceedings at law, by the Supreme Court in the case

of the Sta7' Brick Company v. Risdale, 7 Vroom 229.

It also seems to me that the ruling of the Vice-Chancellor,

touching the offer of the defendant to prove that the complain-

ant, in taking the mortgage in controversy, was acting in con-

travention of the laws of New York, was strictly correct..

Such proof was not admissible, because it was not within any

issue raised in the case. As has already appeared, the answer,^

so far from raising up any question on this point, expressly

admits the original validity and legal effect of this instrument.

It is not necessary to refer to authorities to show that the

proofs must be confined to the contentions presented by the

pleadings. Unless this be so, such pleadings are merely idle

forms. Nor is there anything in the suggestion, that when it

appears that an act has been done which is offensive to morals

or public policy, a court will, ex mero motu, refuse to aid in

its execution. The answer to this position is, that such fact

does not appear in the present case, and cannot be made to

appear, except by the violation of established modes of pro-

cedure. If it had come out on the part of the complainant,

that in taking this mortgage the laws of New York were

violated, the question would have been presented, how far

this court would have helped the consummation of the for-

bidden act ; but there was no such disclosure on that side of

the case, and when the defendant sought to introduce evidence

to that effect, he was properly met with the bar, that in this

endeavor he was going outside of the issues.

In my opinion, the decree appealed from should be

afiQrmed, with costs.

Decree unanimously affirmed.
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Phelps, appellant, and Morrison and others, respondents.*

1. Under the statute of frauds of this state, a bona fide purchaser acquir-

ing either a legal or equitable title to lands from a grantee, to whom the

title has been fraudulently conveyed, will be protected against a judgment

subsequently obtained against the fraudulent grantor.

2. In this case lands were conveyed by a husband, mediately to his wife,

in fraud of his creditor. Tlie wife, having the title, agreed to sell the

lands to, and received the consideration from a bona fide purchaser, but did

not make a valid title; a creditor then obtained a judgment against the

husband and levied on the lands. Held, that the equitable title of the

purchaser would be preferred and enforced in equity.

3. The statute of frauds, in this respect, discussed and construed.

The opinion of the Chancellor is reported in 9 C. E. Green

196.

Mr. Dixon, for appellant.

Mr. C. Parkei', for respondents.

The opinion of the court was delivered by

The Chief Justice.

This is a struggle between a judgment creditor and a per-

son holding an equitable title to land, derived from a bona

fide purchaser without notice. The facts, in brief, are these

:

In the month of July, 1871, the complainant, Edward A.

Phelps, Jr., became a creditor of Daniel A. Morrison, one of

the defendants. Morrison, at that time, was the owner of

the premises in dispute, which were certain real estate in

Jersey City ; and being desirous of securing this property

against the risks of his business, conveyed it, through the

medium of a third party, to hrs wife in fee. Subsequently

* Cited in Be Witt v. Van Sickle, 2 Stew. 214; Gal^s Ej^ts v. Morri*,

Id. 224.
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the wife, on the 15th of April, 1872, executed a contract for

the sale of this land, to one Andrew AUendorph, and thereby,

for the consideration of $6500, agreed to convey it to him in

sixty days ; and, accordingly, on the 10th of June following,

she made conveyance, in compliance with her agreement. In

this conveyance her husband did not join. After this Allen-

<3orph conveyed the property to one Bennett, the other defend-

ant ; but as this transfer was after bill filed and notice of lis

pendens, it has no legal effect in the case.

I think the evidence must be taken to show conclusively

that AUendorph purchased in good faith, and paid the consid-

eration money when he got his conveyance, and that there

was nothing in the transaction, or in the state of the title

which he sought to acquire, which ought to have excited his

suspicions or put him on inquiry. I shall assume, therefore,

in applying the law to the facts of the case, that he was a

b(ma fide purchaser, without notice of the rights of the com-

plainant.

On the day of the execution of the conveyance just men-

tioned—that is, on the 10th of June, 1872—the complainant

obtained a judgment, in the Supreme Court of this state,

against the defendant, Daniel A. Morrison. And it is now

claimed that, even on the assumption that the purchase by

the defendant AUendorph was in good faith, this judgment

constitutes a paramount lien on the property in question.

The groundwork of this contention is, that Daniel A. Mor-

rison, being in debt to the complainant, made a voluntary

transfer of the title to the premises to his wife ; that the legal

title is still in the wife, her deed being invalid on account of

the nonjoinder of her husband in its execution, and that, con-

sequently, AUendorph, her grantee, acquired nothing but a

mere equity, which cannot prevail against the legal force of

the judgment against the husband.

It is certain that most of the propositions embraced in this

argumentative series are indisputable. The conveyance by

the husband to the wife, with the intent to place the land

beyond the hazard of his business, could not stand, for a mo-
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nient, against the assaults of the eomplainant, he being a

creditor at the time of such arraugement. Such a transaction

is, in Jaw, regarded as a fraud, and the conveyance declared

to be void bj the express language of the statute for the pre-

vention of frauds and perjuries. Such a title could have been

vacated by force of the judgment of the complainant, either

in a court of law or in equity, so long as the title, legal or

equitable, remained in the wife, she being looked upon as a

fraudulent grantee. In the absence of extraneous conditions,

the complainant in the present case, could then have pro-

ceeded under his judgment against the husband, to sell the

land, the title to which had thus been attempted to be trans-

ferred to the wife, and the purchaser at such sale would have

acquired all the right in the premises which had been vested

in the husband at the time he executed the forbidden convey-

ance. That such is the effect of the statute, has been often

judicially declared in this state and elsewhere, and, therefore,

requires neither elucidation by argument, nor authentication

by the citation of authorities. Nor can the other proposition

above stated, be considered as in any wise a debatable ques-

tion. The present statutory law of this state does not permit,

under ordinary circumstances, a married woman to execute

a conveyance of her lands, unless such act be done with the

co-operation of her husband. To this point, therefore, it is

entirely clear that the argument of the counsel of the com-

plainant is rested on solid ground. From these premises,

indisputably tenable, the corollary is drawn that the legal

propositions just referred to and declared to be correct, remain

intact, and continue unaffected by the fact that an equitable

right to these lands passed to Allendorph, lie having pur-

chased and paid his money in good faith. The point thus

presented is not free from difficulty, and in the process of its

solution embraces a consideration of the pertinent principles of

equity, as modified by the positive rules of the statutable law

of the state.

Upon the usual principles of equity, as administered in

England and in this country, no one can doubt that the lien

of a judgment at law upon lands, will not prevail against the



NOVEMBER TERM, 1874. 541

Phelps V. Morrison.

equity of a purchaser, who, before rendition of such judg-

ment, has, in good faith and without notice of anything wrong

in the affair, paid his money. Under such circumstances, it

has often been declared that the equitable will overcome the

legal right. The reason of this rule was stated in the early

case of Brace v. Duchess of Marlborough, 2 P. Wms. 491,

and has been many times reiterated, and was to the effect that

there was a higher equity in favor of one who advances his

money, by way of purchase or mortgage, in reliance upon a

specific piece of property, than there is on the part of a gen-

eral creditor who looks for his security to the entire estate of

his debtor, without having in his eye, when the debt is in-

curred, any specific part of it. Whatever may be thought

of the validity of the reason thus announced, it is certain that

the doctrine founded upon it is established by a long line of

decisions of such weight and authority that no court would

deem it open to discussion. Many of the adjudications re-

ferred to are collected in the American annotations ap-

pended to the case of Basset v. Norworthy, in 2 Leading

Cases in Equity, jMge 108, [third Am. ed.) The proposition

in question is stated in this learned note in these words :
" It

is, however, well settled that the acquisition of such a lien,

(that is a lien by judgment,) although without notice, is not

to be regarded in the light of a purchase, or as entitling the

creditor to a preference over prior equities or unrecorded con-

veyances." The case of Whitivorth v. Gaugain, 3 Hare 416,

is also strikingly evincive of the great force and scope of the

rule, for it was there adjudged that an equitable mortgagee

of lands was entitled, in equity, to enforce his charge in

priority to a creditor of the mortgagor, who, without notice of

the equitable mortgage, had subsequently thereto, recovered

judgment against the mortgagor and obtained actual pos-

session of the lands by writ of elegit and attornment of the

tenants. It is obvious that under the operation of this rule,

if it prevailed in its full vigor, a purchaser who had inno-

.

cently paid his money, relying on a promise that the land

purchased would be conveyed to him, could enforce his equi-

YoL. X. 2ii
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table right to such land, as against any creditor subsequently

obtaining a judgment lien thereon against the legal owner.

The principle of the rule seems to be, that in such a situation

of aifairs, a court of equity will regard the title as vested by

the agreement in the purchaser, on the ground that in that

tribunal, whatever in conscience has been agreed to be done

and ought to have been done, is regarded as having been

actually done. On such a theory, of course there would be

no title left in the vendor upon which tlie subsequent judg-

ment against him could operate.

But it is evident, I think, that this equitable rule does not

prevail, to its entire extent, in this state. Its efficacy has

been very sensibly impaired, and its operation contracted

within narrow bounds, by the provisions of the statutes which

give a preference to judgments over unrecorded conveyances

and mortgages. These enactments, by necessary implication,

revoke, in a great degree, the rule in question, for it would

seem quite absurd to hold, that the rights of a purchaser

having taken a deed, but having failed to record it within

the statutory period, shall be subordinate to the subsequent

judgment, but that if he omits to take a conveyance, his equi-

table title will be paramount to such a legal lien. Our act

relating to the registration of mortgages, enacts that a mort-

gage shall " be void and of no effect agaiust a subsequent

judgment creditor," unless such mortgage shall be acknowl-

edged or proved, and recorded or lodged for that purpose,

&c., "at or before the time of entering such judgment;" and

the act respecting conveyances contains a similar regulation

with regard to such instruments, with the distinction that it

gives them full effect, if recorded within fifteen days "after

the time of signing, sealing, and delivering the. same." In

view of this system, it is obvious that the rule that the mere

equitable title shall })revail over the Hen of the judgment

creditor subsequently acquired, must be considered as, in the

main, abrogated. The legislative declaration, that the judg-

ment shall have priority over the equitable right of the

purchaser, even Avhen such right has been evidenced and
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corroborated by the transfer of the legal title, must, upon

very plain grounds of right reason, have the eflPect of placing

under the same subjection, the mere equity of the purchaser

which is unattended by a conveyance. The plain purpose of

the statute is to make, in the absence of registration, the legal

right of the purchaser subordinate to the claim of the judg-

ment creditor ; and as such legal right of the purchaser com-

prises and wholly absorbs his equitable right, it follows, as

an inevitable conclusion, that the latter must stand in the

same position of subordination. I have no doubt that this is

the effect of these statutes upon the equitable rule under con-

sideration. And this is the construction which has been put

in other jurisdictions, upon statutes tending to the same pur-

pose. Among cases of this class, the following are illustra-

tive decisions : Davidson v. Coioen, 1 Devereux Eq. 474

;

Coffin V. Ray, 1 Mete. 212 ; Jaques v. Weeks, 7 Watts 261
;

Semple v. Burd, 7 ^. & R. 286.

The foregoing examination of the general rule in question,

as enforced in courts of equity, through the change impressed

upon it by the statutes of this state, leads us to this result:

that if the judgment of the complainant is a lien at law, as is

claimed, upon the premises involved in the controversy, such

lien cannot be divested by the naked equitable right of the

defendant, Allendorph. This will be at once evident, when

it is remembered that such result would not have followed if

this defendant had taken an actual legal conveyance, and had

omitted to comply with the requisition of the statute exacting

the recording of such conveyance. This seems to me so plain,

that the only matter for consideration which appears at this

point to arise, is, whether this judgment, under the force of

the circumstances presented, has any effect, so as to lay a legal

lien upon this land.

I have already stated that the judgment is against the

husband, and that the legal title to the property is now in his

wife, as his fraudulent grantee. If the case stoi)ped at this

point, there would be no question with respect to the lien of

the judgment. It would clearly bind the land so that it could
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be sold under it. But tliis effect does not proceed from the

jjrinciplcs of tlie coininon law, for, under that system, the title

being out of tlie judgment debtor, could not be reached in

the hands of his grantee, except by proceedings in equity.

That the judgment against a debtor can l)e levied against

lands aliene<l by him in fraud of his creditors prior to the

rendition of such judgment, is an effect due exclusively to

the operation of the second section of the statute for the pre-

vention of frauds, which declares that every such conveyance

shall " be clearly and utterly void, frustrate, and of uo effect."

The statute annulling the tranfer of the title, the judgment

becomes attached to the land as completely as though the

fraudulent conveyance had not lx?en made. Does this statu-

tory rescission of the fraudulent conveyance occur in the

present rase ?

My consideration of tiie subject has led me to the conclu-

sion that it does not. I think, as between the complainant,

the judgment crcnlitor, and Allendorpli, the equitable pur-

chaser from the fniuduleut grantee, the section of the statute

just referreil to is wholly ino|)erative. By the sixtii section

t)f the act, the rights of the bona fide purcha^ser are pro-

tecteil and preservetl by being withdrawn wholly from the

statutory operation. This clause, in substance, declares

that the act shall not extend to, or be construed so as to

impeach or make void, any conveyance made upon good

consideration, and bona fide, to any jK^rson without notice or

knowledge of the fraud tainting the transaction. This lan-

guage is very comprehensive, and appears to embrace the

equitable transfer to the defendant, Allendorph, from the

wife of the judgment debtor. It is true, that in construing a

similar provision in the statute law of New York, Chancellor

Kent, in the case of Roberts v. Anderson, 3 Johns. Ch. R. 371,

was of opinion that the clause under consideration did not

juoteet a purchaser from the fraudulent grantee, l)Ut only

such purchaser when he tlerived title directly from the fraud-

ulent debtor himself. But this judgment was afterwards

reversed in the Court of Errors, and a contrary construction
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was established. In this latter court, the opinion expressed

by Chief Justice Spencer, is characterized by nice discrimina-

tion and accurate reasoning, and places the subject on highly

practical grounds ; the inference that he draws being that the

provision validates the title of the bona fide purchaser, whether

such title has been taken immediately from the fraudulent

debtor, or more remotely from the grantee of such debtor.

And this interpretation seems to me wholly consistent with

both the spirit and language of the section construed. The
terms used are general, and no reason appears why the design

of the law maker should not be held to comprehend the class

of affairs to which the present case belongs. Why should

not the bona fide purchaser in the second degree in the line of

conveyance from the debtor be protected, as well as the pur-

chaser who stands in the first degree. The contention of

Chancellor Kent, in the case just cited, that inasmuch as the

second section of the act pronounces the fraudulent convey-

ance to be actually void, and that consequently no title passes

to the grantee of the debtor, and that on this account he can

transmit none, is manifestly fallacious, because the section re-

ferred to does not have the effect attributed to it. That

section, taken in connection with section sixth, does not de-

clare the fraudulent conveyance frustrate in all cases; but on

the contrary, permits it to stand good in all respects, in favor

of a bona fide purchaser. I think, under a reasonable con-

struction, this was the effect of the clause in question as it

stood originally on the English statute book, but that, at all

events, such must be the reading of our own act. Our
statute was framed by Judge Paterson, and that part which

relates to fraudulent conveyances is mainly composed of the

Statutes of 13th and 27th Elizubeih. Each of these original

acts has a proviso annexed to it, and these provisos are con-

solidated into the sixth section of the New Jersey statute.

The first statute, being the 13th of Elizabeth^ was designed

to protect creditors against fraudulent conveyances; the latter

statute, the 27th of Elizabeth, to protect purchasers against

similar frauds. The former act, with respect to the question
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in hand, does not appear to have been construed hj the

English courts; but in that country the law is settled, that

by force of tiie latter act an innocent purchaser for a valuable

consideration, from a fraudulent grantee, will be preferred to

a subsequent purchaser from the grantor. This being the

legal interpretation of the one statute, I have failed to see why

the other is not to be read in the same sense. The language

of the clauses in the two acts which annul the fraudulent con-

veyance, is identical; and the only difference on this subject,

between the acts, seems to be in the terms of the provisos

creating an exception in favor of bona fide purchasers. It

would seem, therefore, that if the statutes can be construed

differently, such discrimination must arise from the variation

in the language in these provisos. But the reason for dis-

crimination does not exist in the interpretation of our owa

act, because the provisos are blende<1, the more comprehensive

terms being retained. My conclusion, consequently, is that

already stated, that the statute for the prevention of frauds

does not operate so as to annul or affect the title of the fraud-

ulent grantee as against a bona fide purchaser from such

grantee, and that a purchaser is within the immunity of the

act if he has acquired either a legal or equitable title, and that

under such conditions, a judgment against the debtor will not

be a lien on the land conveyed. It is well to remark, that if

a sale should take place under such judgment, a purchaser afe

such sale, without notice of equities existing in favor of par-

ties disconnected with the fraudulent transaction, would stand,

from manifest considerations, upon a different ground from

that occupied by a judgment creditor. The present decree is^

right in holding that the title transmitted to Allendorph was

not affected by the judgment in question.

The next objection arises out of that part of the decree

which converts the equitable title to the fee, lesiding in the

defendant Allendorph, into a mortgage, and charging it as a

lien upon the land in priority to the judgment of the com-

plainant.

It is insisted that, under the bill and pleadings in this case.
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there is no warrant in the practice of courts of equity for such

a decree charging the property, by way of mortgage, with the

amount of money paid by Allendorph. I have been unable

to find any precedent, nor do I know of any principle, which

would seem to justify a decree of this character. This defend-

ant, Allendorph, is adjudged to be a bona fide purchaser; by

what course of reasoning is it, then, that he is to be converted

into a mortgagee? If he had bought the land in good faith,

and it is not affected by the judgment of the complainant, I

do not see how it, or any part of it, is to be withheld from

him. Suppose the land should not bring the amount paid,

is the wife, from whom he derives title, to be charged with

the deficiency, or is this defendant to lose it ? The wife is a

mere voluntary grantee, and is guilty, not of a moral, but

merely of a legal fraud; and it certainly may operate as a

great injustice to her if the sale which she has made can be

broken up, and the transaction turned into a loan to be

secured on the land. The difficulty in considering the sale

and transfer of title good for some purposes, and to alter its

essential character for other purposes, seems to be insuperable.

The decision in Peiitz v. Shnonson, 2 Beas. 232, rests upon

correct principles, but it bears no analogy to the present case.

There, the bill was" against the wife to compel her to execute

a conveyance according to the agreement, she having received

payment, in part, of the consideration money. The married

woman refused to comply with her agreement, and the court

decided that she could not be compelled to do so, but charged

her separate estate with the moneys received. Would the

court have done this, if the married woman had insisted on

her bargain, and had been willing to carry it into effect?

A-nd yet, this is what the married defendant in the present

case does. In the reported case the court refused the com-

plainant the benefit of his agreement to purchase, because it

had no power to enforce it ; in the present case the court can

enforce the aoreement. It seems to me clear that the cases

do not, in principle, even approach each other.

But still, although I am constrained to think the decree
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in this particular erroneous, it does not seem to me that the

complaiuant is in a position to call it in question. It does

not appear, nor is it to be inferred, that he is injured by the

error. Indeed, it looks as though, of necessity, it must

redound to his benefit. If tlie decree had given the premises in

fee to the defendant, Allendorph, they would at once have been

placed out of the reach of the complainant; as it is, his judg-

ment remains as the second encumbrance upon them. Xor
do I think that the complainant can rightfully ask, in order

to the validation of this decree against him, that a cross-bill

shall be filed. Such an objection, it is probable, might have

been successfully urged in behalf of Mrs. Morrison, but the

complainant has prayed for a sale of the premises, and the

Chancellor, of necessity, must adjust the order of the encum-

brances upon it. Under the statute, no person but a party

aggrieved by the decree can appeal from it to this court, and

in neither of the matters specified does the complainant stand

in that situation.

Upon the whole case, therefore, I am of opinion that the

decree appealed from should be affirmed, with costs.

Decree affirmed by the following vote :

For affirmance

—

Beasley, C. J., Daleofple, Depue,

Greex, Lilly, Scudder, Woodhull, 7.

For reversal

—

Bedle.

Calame, ajipellant, and Calame, respondent.

1. Under the statute of this state, alimonv cannot be given in a gross

sum, nor in a portion of tlie real estate of the husband.

2. An agreement in writing, made bv a husband who had deserted his

wife, to give her certain land and money, in lieu of all her claim upon

him for maintenance, the offer having been accepted bv the wife, will, on

a divorce being granted, be enforced in equity.
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Tbis was an appeal from a decree made in accordance with

the opinion of the Vice-Chancellor, reported in 9 C. E.

Gi-een 441.

Mr. Stone, for appellant.

Mr. Coult, for respondent.

The opinion of the court was delivered by

The Chief Justice.

The bill was brought in this case by the wife for divorce

from her husband, on the ground of adultery. The fact

of the defendant's guilt being fully proved, no question has

been raised in this court on that point. The argument was

confined to an examination of the principle on which alimony

has been settled. The Vice-Chancellor, who sat in this case

in the Court of Chancery, assigned to the wife in this respect,

a certain part of the real estate of the husband in fee, and a

specified sum of money in gross. This course was taken, as

it was deemed to be in pursuance of the powers conferred by

the ninth section of the act concerning divorces. [Nix.

Dig. 247.*)

After a careful consideration of the subject, I find myself

unable to concur in this construction. This is an old law
;

it has been, in its present form, on the statute books for over

fifty years, and it has never before received this interpreta-

tion. During this long period, although many cases must

have arisen in which the power now claimed would have been

highly useful, the practice has been entirely settled, the uni-

form course being to give the wife an allowance of money in

periodical instalments. This fact seems to me to show, very

strongly, what the sense of the profession and of the bench

has been on this subject. And I think the language and

entire frame of the section has produced this generally pre-

vailing opinion. Its language is this: "When a divorce

shall be decreed, it shall and may be lawful for the Court of

Chancery to take such order touching the alimony and main-

*Iiev.,v. 317, sec 19.
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tenance of the wife, and also touching the care and mainte-

nance of the children, or any of them, by the said husband,

as, from the circumstances of the parties and nature of the

case, shall be fit, reasonable, and just." Now, the terms ali-

mony and maintenance, are emphatically technical words,

having for ages borne a fixed and established meaning, and

they never have been held to comprise, within their legitimate

signification, an allowance of a portion of the husband's estate

in fee. It is not pretended that there is any expression in

this law which tends to show that these words have been used

in a different sense from that which, as terms of art, they

carry with them ; and such being the case, it seems to me
that, upon general principles, they must be held to embody

simply their technical signification. Nor do I find any part of

the context of this act which lends a wider meaning to them.

It is urged that an inference on this side may be drawn from

the fact that, as the wife, by the divorce, will be cut off from

her claim to dower, it must have been the intention that some

part of her husband's real estate should be allotted to her.

It is not necessary to express any opinion on the question

whether a decree for divorce a vinculo matrimonii, will have

the effect, in this state, which is assumed in this contention.

The pointwas settled the other way, in a case receiving great

consideration from the Court of Appeals in New York, the

statute of that state being, perhaps, not substantially variant

from our own. Wait v. Wait, 4 Comst. 95. But, on the as-

sumption of such deprivation, what follows? Not, as I think,

that, in hostility to the terms which have been used, a por-

tion of the real property is to be given to the wife, but that

her loss, in this respect, may have the effect of increasing the

amount of her alimony. Thus, justice can be done without

forcing the terms from their technical import. Nor can I

perceive the force of the argument that, as these terms hav^e

acquired their meaning from having been applied to divorces

from bed and board, they should have a wider scope when

applied to divorces from the bond of matrimony. How is a

change of meaning to be implied, when the language, under-
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Stood technically, is certainly not inapt when used in either

connection ? We may think that it is advisable to give the
wife, when divorced absolutely, a part of the land, but may
not the legislature have thought otherwise ? And, unless we
can say that such a purpose is highly improbable, it does not
seem to be within the legitimate scope of construction to reject

the long established meaning of the words of the act. Besides,

by attempting to do so, we are led into this incongruity, that,

in order to stretch the meaning of the words in question, in

their application to general divorces, we must also stretch it

with respect to limited divorces. The clause under conside-

ration relates to both kinds of divorces, so that, if land can
be awarded as alimony where there is a divorce from the bond
of matrimony, it can where there is a mere separation from
bed and board. This result alone would seem to be sufficient

to demonstrate the inadmissibility of the interpretation in

question. In aid of this view, I will, in conclusion, point to

the fact that the modes appointed by the act to enforce the

payment of the alimony, such as requiring security from the
husband, and authorizing the sequestration of his personal

estate and the rents and profits of his real estate, appear to

stand in opposition to the idea that a part of the land itself

can be set apart for the wife. In fine, as the legislative lan-

guage, putting upon it its well settled meaning, will not lead

to any absurd or unreasonable result, in my opinion the

section must be held to import that, where an allowance is

made under its authority, such allowance must be alimony

—

that is, money payments of the character of an annuity.

But, notwithstanding these views, I think the decree is

right and sliould be sustained. It appears in the case, that

after the husband had deserted his wife and while he was
living in a state of adultery, he offered, in writing, to turn

over to the wife the land in question, and to pay to her the

sum of money which the decree awards to her. The wife

accepted, in writing, this offer. The bill sets up this arrange-

ment and asks that it be carried into execution. Why should

not this be done ? It is true that according to the course of
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English equity, the court cannot enforce an agreement of the

husband and wife to live apart, but it is equally true, and is

established by an unbroken current of authorities, that such

court will enforce such agreement, a trustee being a party to

it, for the payment of separate maintenance, according to its

stipulations. Sir William Grant, in the case of Won-all v.

Jacob, 3 ;1/<?r. 268, adverts to the singularity, that while the

court refuses to carry tlie articles into effect with respect to

the separation, it will nevertheless put in force the accessorial

agreement for the support of the wife. But, however incon-

gruous the practice may be, as I have said, it is absolutely

settled and indisputable. 2 Roper 284. In the case of Emery

V. Neighbour, 2 Hakt. R. 144, the doctrine is referred to as the

admitted law. If, therefore, in the present case, a trustee

had been a party to this agreement, the equitable validity of

it could not have been drawn in question. The inquiry

therefore presented is, as to the effect of this contract made

directly between husband and wife. Undoubtedly the gen-

eral rule is clear, that at common law a contract made between

married persons will not be binding either in equity or in a

court of law. Thus in Coke LitL, 3 a, it is said, a husband

cannot make a grant or conveyance directly to his wife during

coverture. And there are many decisions in which Chan-

cellors have declared that they could not lend assistance to

such deeds or to kindred acts. But this rule, although of

great prevalence, was not absolutely inflexible, for on some

occasions it would bend in favor of equities. There are many

cases exemplifying this deviation. In Lucas v. Lucas, 1

Ath. 270, Lord Hardwicke refers to several instances of gifts

between husband and wife which had been supported, and the

doctrine was signally enforced by Lord Eldon, in the case of

Lady Arundell v. Phipps, 10 Ves. 146. But for present

purposes, the most important case of this class, inasmuch as

the principle on which it is decided bears a close analogy to

the case under consideration, is that of Shepard v. Shepard, 7

Johns. Ch. 57. A conveyance of certain lands had been made

by the husband immediately to the wife, and Chancellor
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Kent pronounced in favor of the validity of the gift, on the

ground that its purpose was to make a provision for the wife.

Nor are the books destitute of authorities directly in point.

Head v. Head, 3 Atk. 547, is of this character. The facts

were these. The husband wrote to the father of the wife that

he was wiHing to pay for the support of the wife a certain

annual sum, so long as they should live apart, and the agree-

ment for the support was enforced by Lord Hardwicke.

Mo7x V. Freeman, Bunhury 205, and Guth v. Guth, 3 Bio.

C. C. 614, are to the same purpose; and in McKennan v.

Phillips, 6 Wharton 572, a decision was made, resting on the

same basis. In the case of Frampton v. Frampton, 4 Beav.

294, Lord Langdale alludes to this subject, and thus expresses

his views: "But the cases of Fitzer v. Fitzer, 2 Atk. 512,

and Cooke v. Wiggins, 10 Ves. 191, have not been overruled,

and I am not aware that it has ever been decided, and na
case has been adduced to show, that without the intervention

and covenant of a trustee, the husband may not voluntarily

execute a deed, or create a trust in favor of his wife, and that

such deed or trust may not be binding as against him, even if

the benefit of that deed or trust be made dependent upon an

existing or continuing separation, which was the principal,

if not only inducement, for the whole arrangement." I am
aware that in the English courts the case of Guth v. Guth,

just cited, has been incidentally criticised, but I do not find

that it has been overruled, and the criticism in question seems

to arise out of the diflBculty of regarding as enforceable, in

the courts of that country, these contracts for maintenance in

the absence of a trustee, from the circumstance that the

grounds of the separation cannot be looked into, nor the agree-

ment to separate be approved, inasmuch as cognizance over

such matters resides in the ecclesiastical courts. But no such

obstacle impedes the course of equity in this state, as, in this

class of cases, the power to pass upon the propriety of the

separation and on the validity of the agreement for mainte-

nance, is possessed by the same court, and can be regulated in

the same decree.

Upon this branch of the case, then, my deduction from
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these principles and decisions is, that it was within the com-

petency of equity to enforce, as a part of the decree of divorce,

the agreement made, in lieu of alimony, between the com-

plainant and defendant. I do not mean, however, that every

agreement which is thus made will be supported. The court

should undoubtedly look into these arrangements and their

surroundings ; but, when it appears that the separation of the

wife, formiug the groundwork of the agreement, was justifi-

able, and the provision is suitable, to this extent it is, in my
judgment, safe to say that tiie contract should be upheld.

These conditions being present in this case, I shall vote to

affirm this decree, with costs.

Decree unanimously affirmed.

LoTJNSBERY, appellant, and Locander, respondent.*

1. In every contract for the sale of lands, an agreement is implied to

make good title, unless that liability is expressly excluded. The estate

•which the purchaser bargained for, whether in fee simple, or for a lesser

interest, will be ascertained from the terms of the agreement, or, if the

agreement be silent in that respect, from the circumstances attending the

transaction. For such estate, whatever it may be, the purchaser has a

right to a good title, unless he has expressly assumed the risk of the title,

or agreed to take such title as the vendor is able to give.

2. The vendor will not, either at law or in equity, be deemed to have

complied with his contract by tendering a conveyance in legal form with

such covenants (if any) as were stipulated for in the agreement, if, in fact,

he has not the title which he contracted to sell.

3. As a general rule, an agreement to convey, means a cgnveyance in

fee, unless it appears that the parties intended to contract on the basis of a

lesser estate.

4. A stipulation that a party shall have the privilege of purchasing, is

equivalent to an agreement to convey, and will entitle him to a conveyance

at least, of all the estate the other party had at the time of the contract.

5. The legal effect of an agreement made by a grantee with the grantor,

executed after the conveyance, hut which was, in fact, part of the original

* Cited in Jacobus v. Mutual Benefit Life Inn. Co., 12 C. E. Gr. 610;

Binns \. Mount, 1 Stew. 26 ; Iszard v. May's Landing Water Power Co., 4

Stew. .524; Thayer ads. Torrey, S Vr. 346.
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arrangement under which the conveyance was made, that the grantor

should have the refusal of a specified part of the premises conveyed, at the

same rate per acre that he received for the whole, in a suit to enforce such

agreement by the grantor, is that of a contract to reconvey the same title to

the premises as the grantee acquired under his deed, free from any charges

or encumbrances to wliich the same may have been subjected by such

grantee whilst he was owner.

6. Under a contract to convey, equity will not compel the vendor to

enter into any covenants for title, where no defect in the title is disclosed,

in the absence of any stipulation that the purchaser shall have a convey-

ance with such covenants.

7. The general doctrine in equity is, that a purchaser, on a bill for

specific performance filed by tlie vendor, will not be compelled to accept

compensation or indemnity ; and that, on a bill by tlie purcliaser, a vendor

will be required to allow compensation, in case he is able to make title for

a part but not for the whole, if the purchaser consents to accept part per-

formance with such compensation.

8. But a court of equity will not compel the vendor to give indemnity

except under extraordinary circumstances, or decree a covenant of indem-

nity against him, unless the parties have contracted for it.

This was an appeal from a decree made in accordance with

the opinion of the Vice-Chancellor, reported in 9 C. E.

Green 418.

Mr. English and Mr. Williamson, for appellant.

Mr. Blake, for respondent.

The opinion of the court was delivered by

Depue, J.

The bill in this case was filed for the specific performance

of a contract to convey lauds. The Chancellor, on the

advisory opinion of the Vice-Chancellor, signed a decree,

directing a conveyance on the conditions mentioned in the

contract. This result was, in all respects, so manifestly right,

that after the opening by the appellant's counsel, this court

refused to hear further argument on that point.

The only point on which we thought it necessary to hear

counsel, was with respect to the form of the decree.
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The complainant and one Charlotte H. Staples, were the

owners of a tract of land in the county of Union, known as

the Pierson Farm, and containing about fifty acres, which, by

a deed bearing date on the 13th of September, 1866, they

conveyed to the defendant.

An agreement was entered into between the complainant

and the defendant, which bears date on the 16th of April,

1867, whereby, for an adequate consideration, it was agreed

that the complainant should have the refusal, for a specified

time, of a five acre lot of the Pierson Farm in Cranford, New
Jersey, at the bend of the Rahway river, at the rate of two

hundred dollars per acre ; interest, taxes and expenses added.

The agreement is set out in full in the opinion of the Vice-

Ciiancellor.

The prayer of the bill is, that the defendant be decreed to

sell and convey the premises unto the complainant " by a

good and sufficient deed of conveyance, containing the several

full covenants and warranty for the conveying and assuring

of a perfect title in fee simple, free from all encumbrances."

The decree signed is in conformity with the prayer of the bill.

The inquiry whether this decree is proper in form, is inde-

pendent of the question as to the nature of the title the com-

plainant has a right to under the agreement for purchase.

In every contract for the sale of lands, an agreement is im-

plied to make good title, unless that liability is expressly

excluded. 1 Sugden on Vendors, 8 Am. ed. 24, [16.] The

estate which the purchaser bargained for, whether in fee

simple, or for a lesser interest, will be ascertained from the

terms of the agreement, or, if the agreement be silent in (hat

respect, from the circumstances attending the transaction. For

such estate, whatever it be, the purchaser has a right to a

good title, unless he has expressly assumed the risk of the

title, or agreed to take such title as the vendor is able to give.

This right does not grow out of the agreement between the

parties, but is given by law, and the purchaser may insist

upon it, not because it is stipulated for in the agreement, but

on the general right of a purchaser to require it. Ogilvie v.
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Foljamhe, 3 Mer. 53. The vendor will not, either at law or

in equity, be deemed to have complied with his contract, by

tendering a conveyance in legal form with such covenants (if

any,) as were stipulated for in the agreement, if, in fact, he

has not the title which he contracted to sell. Johnson v.

Smoch, Coxe 106; Conover v. Tindall, Spencer 513; Tindall

V. Den, Id 214; S. C, 1 Zab. 651; Boicen v. Vickers,

1 Grem's Ch. R. 525; Young v. Paul, 2 StocU. 401. These

cases cited from our own reports, establish the law in this

state, and are in harmony with the decisions in most of the

courts of our sister states. The cases elsewhere, will be found

by reference to the note to 2 Siigden on Vendors, {Sth Am. ed.)

231, [574,] and in Rawle on Covenants, (4th ed.) 40. The
opinion of Justice Ford, in Barrow v. Bispham, 6 Halst. 110,

seems to incline to a different view. But in that case, as was

shown by Chancellor Pennington in Bowen v. Vickers, the

vendee bargained only for a qualified title, and he obtained

by the deeds everything he contracted for.

The estate the complainant was to have, in case he accepted

the option to purchase, is not mentioned in the agreement.

As a general rule, an agreement to convey means a convey-

ance in fee, unless it appears that the parties intended to

contract on the basis of a lesser estate. New Barhadoes Toll

Bridge Co. v. Vreeland, 3 Green's Ch. B. 157. A stipula-

tion that a party shall have the privilege of purchasing, is

equivalent to an agreement to convey, and will entitle him (o

a conveyance at least of all the estate the other party had at

the time of the contract. Haioraliy v. Warren, 3 C. E. Green

124.

This agreement, I am satisfied from the evidence, was part

of the original arrangement under which the farm was con-

veyed to the defendant, and was afterwards put in writing,

and dated as of the time when it was actually signed. The
title the defendant acquired by the conveyance from the

complainant and Mrs. Staples, was in fee, and the price at

which he agreed to re-convey the part to the complainant, is

at the same rate per acre as he paid for the entire farm when

Vol. X. 2 m
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he purohased it. Taking into consideration the fact that the

complainant was one of the grantors of the deed to the defend-

ant, the legal effect of the agreement is that of a contract to

re-convey the same title to the premises as the defendant

acquired under his deed, free from any charges or encum-

brances to which the same may have been subjected while he

was owner.

Thus far, the case is clear. The mooted question is,

whether a court of equity, in executing a contract to convey,

will compel the vendor to enter into any covenants for title,

in the absence of a stipulation that the purchaser shall have

a conveyance with such covenants. It will be observed by

recurring to the principles hereinbefore adverted to, that this

question is distinct from that of the kind of title the purchaser

may require. If the circumstances show that he bargained

for a complete title, he is not compelled to accept an imperfect

title, although the vendor offers a conveyance with the most

ample covenants for title and of warranty. Is he entitled to

covenants, where no defect in the title is disclosed, and where

he has not bargained for such indemnity in addition to a

conveyance of the land ?

Covenants for title are not a necessary part of the con-

veyance, but are distinct from, and collateral to, the transfer

of title. A deed of bargain and sale, in legal form, will ope-

rate to effect a complete transfer of the title to the grantee.

If covenants be added, they will not enlarge the estate, or

pass any greater estate than is expressly conveyed by the

granting part of the deed. Adavis v. Ross, 1 TVoom 505.

It would follow, as a logical conclusion, from the fact that

covenants for title are not essential to the conveyance, that,

in a court of law, a deed of bargain and sale, without cove-

nants, would be performance of a contract to convey in cases

where covenants are not stipulated for. Nixon v. Hyserott, 5

J. R. 58 ; T an Eps v. Schenectady, 12 /. R. 436 ; Dodd v.

Seymour, 21 Co7in. 476; Potter v. Tidtk, 22 Conn. 512;

Kyle v. Kavanagh, 103 3Iass. 356. .A power of attorney,

authorizing an agent to sell and convey, only empowers him
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to convey by a deed of bargain and sale, and he cannot bind

his principal by covenants of warranty. Howe v. Harring-

ton, 3 a E. Green 495.

If a court of equity can require something more than would

be esteemed performance in a court of law, the power must

be derived from some principle or rule of practice peculiar to

that jurisdiction.

The general doctrine in equity is, that a purchaser on a bill

for specific performance, filed by the vendor, will not be com-

pelled to accept compensation or indemnity ; and on a bill by

the purchaser, a vendor will be required to allow compensa-

tion, in case he is able to make title for a part but not for the

whole, if the purchaser consents to accept part performance

with such compensation. But a court of equity will not

compel the vendor to give indemnity, except under extra-

ordinary circumstances. In Young v., Paul, 2 Stockt. 401,

this court decreed specific performance by a vendor, with

indemnity against the inchoate right of dower of his wife,

who refused to join in the conveyance. In Milligan v. Cooke,

16 Ves. 1, Lord Eldon also made a decree for indemnity on

specific performance. In both these cases the indemnity

decreed was not by mere personal security, but by mortgage

on real estate. In both cases the power of a court of

equity to decree indemnity was regarded as unquestionable.

In the former case it was exercised on the ground that the

refusal of the wife to unite in the conveyance was continued

by the husband to deprive the complainant of the benefit of

a specific performance of the contract. In the latter case the

vendor could not make the title as perfect as he had cove-

nanted, and indemnity was resorted to as a means of compen-

sation for a contingent encumbrance which clouded the title.

These are the only exceptions. In other respects the doctrine

of the courts is unyielding, that a covenant of indemnity will

not be decreed against a vendor, unless the parties have con-

tracted for it. Balmanno v. Lumley, 1 V. <Sc B. 224; Aylett

V. Ashton, 1 Mylne & Cr. 105.

The right of the complainant to indemnity by personal
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covenants, cannot be vindicated under either of these excep-

tions. It has not been suggested that the title the defendant

had when the agreement to convey was made, has been in

any manner encumbered or impaired. Nor is it alleged in

the answer that his wife refuses to join with him in making

a perfect title. Unless it is set up in the answer that the

wife refused to unite in the conveyance, it is quite a matter of

course to decree a conveyance. Hall v. Hardy, 3 P. Williams

187. If, on a reference to a master to report on the title, it

shall be found that the title bargained for is imperfect, or

that the defendant is incapable of making a proper convey-

ance, the Chancellor may then decree compensation or indem-

nity, as the circumstances disclosed may demand.

The construction of contracts is the same in courts of equity

as in courts of law. In both forums the one party is entitled

to have, and the other bound to give, precisely what has been

contracted for. The mode of procedure may shape the

remedy, but the end to be attained is the same.

To hold that a purchaser shall have a right to usual cove-

nants, will involve the execution of contracts of this kind in

uncertainty. What are usual covenants is a matter of doubt.

Full covenants of warranty are quite as common, if not more

so, than qualified covenants extending only to the acts of the

grantor. And, if it be said that covenants of some kind are

generally inserted in deeds of conveyance, it may also be said

that it is quite as common practice to specify in the agree-

ment that covenants, and what covenants, shall be given. If

the purchaser desires to be protected by covenants it is easy

to stipulate for them, and it is better to leave the subject as a

matter of contract between the parties.

A decree for a conveyance by a deed of bargain and sale

will give to the complainant all he contracted for, after the

title has been ascertained to be such as was bargained for.

To add thereto covenants not stipulated for, which are not

necessary to effect a transfer of the estate, will give him what

his agreement calls for, and something beyond.

The decree is more comprehensive in terms than is war-
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ranted by the agreement, and should be varied in that respect.

To amend it in form, a reversal is necessary. As the objec-

tion is formal, and probably, under the circumstances of this-

case, purely technical, the reversal should be without costs.

The whole court concurred.

Graydon's Executors, appellants, and Graydon and others,

respondents.*

1. In order to ascertain testator's intention as expressed in his will, the
whole will, so far as it in any wise relates to the subject matter in question,
must be read together.

2. The question is not what the testator supposed he had done or intended
to do, aside from the language of the will. It is the duty of the court to
construe the will in the light of the terms used and give to them their legal
and natural import.

3. The heir-ai-law will not be disinherited, nor forfeiture of an estate de-
creed, except upon words free from doubt.

The opinion of the Chancellor is reported in 8 C. E.
Green 230.

Mr. C. H. Voorhis, for appellants.

Mr. M. M. Knapp, for respondents.

The opinion of the court was delivered by

Dalrimple, J.

It was held by the Chancellor in this case, and I think
rightly, that the deceased, Samuel Graydon, died intestate as

to his real estate, and as to all that part of his personal estate

in moneys and securities, except the money legacy and
annuity mentioned in the second and third items of the will.

In the fifth item, directions are given for the investment and
payment over of that part of the estate embraced in that item,

*Cited in Burnet v. Burnet, 3 Slew. 597.
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not including lands, moneys or securities. One-fourth is

given to each of testator's children and their descendants.

The share of John is made subject to the provisions and lim-

itations contained in the eighth item, which declares that in

case John shall marry a certain person described, before

December 1st, 1879, that then he shall take no part of the

estate, either of principal or interest, and that the provision

thereinbefore made for him, is made upon condition that he

do not marry said person before the time named, and if he do

so, such provision is declared void and revoked ; and further,

that in case he do marry the person named before the time

specified, then the executors shall dispose of the estate as if

John were dead in the lifetime of the testator, intestate and

without issue, but subject in other things to the provisions

of the will. The question presented in reading these two

items of the will is, whether John, by his marriage contrary

to the provision of the will, has forfeited as well his right as

legatee, as his right as heir-at-law and next of kin, to that

part of the estate of which his father, the testator, died intes-

tate. In order to ascertain the testator's intent in this regard,

the whole will, so far as it in any wise relates to the subject

matter in question, must be read together.

I think the plain, natural import of the words used, is that,

in case John contracts the prohibited marriage, he shall forfeit

only that part of the estate given him and his descendants by

the will. In no part of the will, save one which will here-

after be noticed, does the testator give directions as to the

disposition of any part of his estate, except that willed in

item five ; and, in my opinion, it would be a strained con-

struction, to make the eighth item, which contains the clause

of forfeiture, relate to any other property except that with

which the testator was dealing in and by his will. I see no

warrant for holding, on the language used, that he then had

in his mind that part of his estate not embraced in the will.

If conjecture might be indulged, we might readily enough,

perhaps, conclude that the testator intended to dispose of his

whole estate, and supposed that he had done so, and that
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John and his descendants were given one-fourth of the whole,

subject to forfeiture, if the prohibited marriage was contracted.

But the question is not what the testator intended to do, or

supposed he had done, aside from the language of the will.

Our duty is to construe the will in the light of the terms used,

and give to them their legal and natural import. The con-

clusion to which I have come is, I think, fully warranted by

a careful reading of the eighth clause of the will, either by

itself or in connection with the fifth clause. The directions

are that, in the event named, John shall take no part or share

of the estate-, either of principal or interest, and that the pro-

vision thereinbefore made for him is upon condition that he

do not marry the person described within the time named

;

if he do, then such provision is declared void, and revoked.

If the clause ended here, I think it would be very clear

that it related only to tlie provision thereinbefore made for

John. The words " principal and interest " cannot be made

to' refer to lands, and it is evident, from the words used, that

the testator did not suppose he was dealing with any part of

his estate other than that from which he had just before made
" provision " for his children. But stress is laid on the con-

cluding words of the clause, which are that, in the event

named, the executors are ordered to dispose of the estate as if

John were dead in the lifetime of testator, intestate and

without issue, but subject, in other things, to the provisions

of the will. I do not think this latter clause can be extended

in meaning or eifect, beyond the first. By the first clause of

the item or section, the testator had named an event, on the

happening of which, the gifts made to John should be recalled.

By the second clause, he declares the mode of the disposition

of these gifts when so recalled. It would certainly be a

forced and strained construction to hold that, in the first

clause of the eighth item, the testator is dealing with the

" provision " which he had made for John, and in the second

clause he refers to property not affected by the will, and from

which no " provision " had been made for John or any

other of testator's children.



564 COURT OF ERRORS AXD APPEALS.

Graydon's Executors v. Graydon.

It has been suggested that the sixth item of the will shows
that the testator did not die intestate as to any part of his

estate. That item says that it" all testator's children shall die

before a division of the property be made under the fifth item,

leaving no lawful is.^ue, then, and in that case, all the said rest

of the estate, including said moneys and securities and real and

personal estate of every kind and nature, shall go to testator's

brothers and sisters. The only effect of this item is to make a

general disposition of all testator's real and personal estate, in

the event of all his children dying without issue before a divi-

sion is made, not of all his estate, but of the property under

foregoing j)rovisions, which provisions do not refer to the lauds

or testator's moneys or securities. The most that can be said

of it is that in a certain event, which has not happened, the

testator has made disposition of all his estate. It may here

be remarked that when, in this sixth item, testator refers to

his entire estate, he uses terms comprehensive, apt and proper

to embrace the whole. His failure to do so in the eighth

item is, if we confine ourselves, as we must do, to the words

of the will, an additional reason for the inference that he

thereby intended to refer only to that part of his estate, out

of which he had made provision for his children. The heir-

at-law will not be disinherited, nor forfeiture of an estate

decreed, except upon words free of doubt. 1 Redfieldon Wills,

p. 434, § 18. Such words we do not find in the will before

us, and it must therefore be held that, as to that part of the

estate not passed by the will, John Graydon takes his equal

share as one of the children and heirs-at-law of the deceased.

It will be perceived that this construction of the will makes

the words "but subject in other things to the provisions of

this my will," at tlie end of the eighth item, refer to the share

of John under the fifth item, and not to the whole estate.

The brothers and sisters of John will therefore take, under

the will, equal shares of the forfeited or lapsed estate by way
of addition to the shares given them, and subject to the same

directions and limitation annexed by the will to these shares.

The result, in respect to this part of the estate, seems to carry
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out the intention of testator, so far as we can judge from the

words used, and is in better harmony with the scope and

object of the will, than the construction adopted by the Chan-

cellor.

The construction of the will by the Chancellor, in other

respects, is, for the reasons assigned by him, adopted by this

court.

The decree must be reversed and made in conformity with

the views above expressed.

Decree reversed by the following vote :

For reversal

—

Beasley, C. J., Bedle, Clement, Dal-

RiMPLE, Lathrop, Lilly, Woodhull. 7.

For aflBrmance

—

Dodd, Green, Scudder, Van Syckel.

4.

The EASTON and Amboy Railroad Company, appel-

lants, and The Inhabitants of the township op

Greenwich in the county of Warren, respondents.*

1. Township authorities upon wliich devolves, by law, the duty of keep-

ing the public highways in good order and repair, and which are litible to

indictment for failure or neglect to perform such duty, have such special

interest beyond the public at large in the highways, as entitles them to file

a bill in their own name, to restrain the shutting up or rendering impassa-

ble such highways.

2. It is not necessary to the maintenance of such suit, that special

authority be given to the authorities by a meeting of the inliabitants of the

township, in town meeting assembled. The power and duty of defending

the rights of the township reside in some of its officials, without the neces-

sity of convening a town meeting to authorize the institution of every par-

ticular suit.

3. It will be presumed in such proceedings as the present, that the solic-

itor and counsel who filed the bill, had full authority to commence the

suit.

4. Under a clause contained in their charter, that if a railroad company

shall find it necessary to change the location of any portion of any turnpike

or other public road, they are authorized and empowered so to do and to

* Cited in N. J. Southern It. It. Co. v. Long Branch Commissioners, 10

Vr. 32.



566 COURT OF ERRORS AND APPEALS.

Easton and Amboy R. R. Co. v. Inhabitants of Greenwich.

occupy such portions of the turnpike or road as they may deem necessary

or expedient, &c., the company are not the sole judges of the necessity or

expediency of changing the location, &c. Tliey have not the power to

change the location wlienever they shall decide that it is necessary or ex-

pedient, but only when the necessity, in point of fact, exists.

This was an appeal from the decree of the Chancellor order-

ing that an injunction issue pursuant to the prayer of the

respondents' bill, except that the defendants should not be

enjoined from such temporary obstruction of the highway in

question as might be reasonably and necessarily incident ta

constructing a suitable culvert over the same.

The opinion of the Chancellor is reported in 9 C. E.

Green 217.

Mr. T. N. 3IcCarter, for appellants.

The opinion of the court was delivered by.

Dalrimple, J.

The bill in this case is filed by the inhabitants of the town-

ship of Greenwich, in the county of Warren, in their corpo-

rate capacity. The object of it is to prevent the defendants

obstructing and changing the location of one of the public

higiiways of said township.

The defendants' defence upon the merits is founded on a

supplement to their charter, approved April 2d, 1873. {Laws

of 1873, p. 1324.) The third section of that act enacts that if

the said company shall find it necessary to change the loca-

tion of any portion of any turnpike or other public road, they

are authorized and empowered to do so and to occupy such

portions of the turnpike or road as they may deem necessary

or expedient, and in such case they shall cause the changed

portion of such turnpike or public road, to be reconstructed

at their own expense, in as perfect a manner as the original

road or turnpike, and pay all damages done to real estate by

such removal of roads and turnpikes. The defendants' con-

tention is, that by this enactment, the power is given to them
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to judge whether, ia the construction of their railroad, there

exists a necessity or expediency of changing the location of a

highway, and that their action in the premises is final and

conclusive.

Before considering the legality of this defence, it will be

necessary to notice and dispose of certain preliminary objec-

tions which the defendants have raised to the complainants'

claim to relief.

It is said, in the first place, that the complainants cannot

maintain this suit, because they have no special interest

beyond the public at large, in the subject matter of the con-

troversy. If they have no such special interest, it mnst, I

think, be conceded that the proceeding should have been

instituted by the Attorney-General in behalf of the public.

It is familiar law, that the duty of keeping in good order and

repair public highways, rests upon the township, and they,

in their corporate capacity, are liable to indictment for failure

or neglect to perform such duty. The complainants would,

therefore, be indictable, and punishable by fine and costs, if

they should suffer or permit the defendants, without legal

justification, to shut up and render impassable the high-

way in question. Nor is the force of this consideration at all

affected by the statute which gives the township, in case of

fine or amercement for badness, want of repair, or deficiency

in the highways, indemnity by action against the overseer,

within whose limits the nuisance shall be or happen. It is

enough to say, that the township is liable for the performance

of the imposed duty, and, in my opinion, is authorized, on

this ground alone, to intervene and prevent the doing of an

act which is at once especially injurious to itself, and detri-

mental to the public at large. I think it would be anoma-

lous to hold that a municipality, liable to indictment for the

impassability of its highways, has no right, as against a wrong

doer who threatens to create the nuisance, to invoke the aid'

of a court of equity to prevent the threatened mischief. Its

right to do so, I think, is so clear on admitted principles of

equity and justice, that the citation of authorities in its sup-
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port, is not needed. I may, however, say, that in tlie case of

Inhabitants v. Connecticut River R. R., 4 dishing 63, cited by

the Cliancellor in his opinion in this case, it was held by the

Supreme Court of Massachusetts, (Chief Justice Shaw pro-

nouncing the opinion of the court,) that the town, inasmuch

as it was responsible for the construction and amendment of

liighways and town ways, and for damages to travelers for

losses occasioned by obstructions and defects, had a right to

invoke the equity power vested in the court in cases of nuis-

ance, to determine whether such a use of ways as was claimed

by the defendants in that case, was, or was not, a justifiable

act under the powers granted them.

The remaining preliminary objection is that, assuming that

the township may maintain a suit on the facts alleged in this

bill, the present suit must fail, because it has not been author-

ized by a meeting of the inhabitants of the township, in town

meeting assembled. This point is made in the answer, and

the same benefit of it prayed as if it had been made by

demurrer. But I think it must be held that the power and

duty to defend the rights of the township reside in some of

its officials, agents or attorneys, without the necessity of con-

vening a town meeting to authorize the institution of each

particular suit. I am not aware of any statutory provision

for convening a special town meeting for such purpose.

Without now attempting to consider or decide whose duty it

is, under circumstances like those on which the present pro-

ceedings are based, to initiate suit, I think it must be pre-

sumed that the solicitor and counsel who filed the bill, had,

by virtue of a general retainer, or otherwise, full authority so

to do. Before leaving this point, it rnay be further observed,

that we are asked to dismiss this bill, not upon a general

objection that it has been filed without authority, but upon

the narrow and technical ground that the suit has not been

authorized by a meeting of the inhabitants. If, as the answer

alleges, the town committee ordered the suit, the presumption

is that they had the power in fact, if not in law, to do so.

AVJjether this objection can be properly raised by answer or
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demurrer, need not uow be decided. Vide The Inhabitants^

&G., V. Booraem, 5 Halst. 257.

The resolution of these preliminary points in favor of the

complainants, brings us to a consideration of the main ques-

tion in the case. Does the act of 1873, abov^e referred to,

make it lawful for the defendants to occupy the site of a public

road, and change the location thereof, whenever they shall

decide that it is necessary or expedient for them to do so ? I

think that the defendants' contention that such is the proper

construction of the act, cannot be supported. They may exer-

cise the power conferred, not when tliey simply decide to do

so, but when the necessity, in point of fact, exists. If it can

be shown that there is no such necessity, the right does not

arise. An attempt to exercise the right without the necessity

contemplated by the act, will be prevented. The fatal defect

in the defence is, that it does not show that any such necessity

for the proposed change in the highway exists. No facts

from which it can be inferred, are stated in the answer or in

the affidavits attached thereto. The court is asked to accept

the opinions and conclusions of engineers and other witnesses,

without being possessed of the facts and circumstances on

which they are based. The defence seems to be put solely on

the alleged finality of the decision of the company, its agents

and employees. I do not think that the true reading of the

act is that, whenever the defendants shall decide to change

the location of a public road, the necessity for such change

must be held to exist ; neither the letter nor spirit of the act

authorizes such construction. This view of the case renders

it unnecessary to decide what is the precise limit cf the power

conferred. Whether the necessity for a change of location of

a public road must, as seems to be held by the Chancellor,

be an absolute necessity to make the change, in order to con-

struct the railroad, or need only be that reasonable necessity

which arises when, without the proposed change, the com-

pany would be seriously inconvenienced, or put to great and

unreasonable expense, is a question upon which no opinion

need be intimated.
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It is only necessary to observe, in conclusion, that the com-

plainants aver and prove, that no necessity for the proposed

change of route exists, while the defendants have not shown

the contrary.

The complainants are entitled to an injunction. They

have not lost their right to it by laches, acquiescence, or be-

cause, before the filing of the bill, a portion of the highway

proposed to be changed had been occupied by the defendants

as a crossing for their railroad or otherwise, and thus rendered

impassable.

The decree or order appealed from must be affirmed, with

costs.

Decree unanimously affirmed.

AcKERiiAX, appellant, and Blauyelt, respondent.

Decree affirmed, upon the grounds stated by the Vice-Chan-

cellor in his opinion, reported in 8 C, E. Green 496.

For affirmance

—

Beasley, C. J., Bedle, Clemejst,

Green, Latheop, Lilly, Van Syckel, Wales, Wood-
hull. 9.

For reversal

—

Dalrbtple, Scudder. 2.

Bowlby, appellant, and Bowlby, respondent.*

Decree unanimously affirmed, upon the grounds stated by

the Vice-Chancellor in his opinion, anie p. 406.

* Cited in Taylor v. Taylor, 1 Stew. 208 ; Eittenhouse v. Eittenhouse, 2 Stew.

276 ; Trail v. Trail, 5 Stew. 232; Hankinson v. Hankinson, 6 Stew. 71.
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ACCOUNT.

See DowEB, 2, 3.

Partition, 1.

Pleading, 6.

ACQUIESCENCE.

No relief can be had on the ground
of acquiescence, against an infant.

Hagyerty v. 3fcCanna, 48

See Divorce, 2.

Injunction, 9.

Municipal Corporation, 1.

ADJOUENMENT.

See Sale of Land, 1.

ADMINISTEATOE.

See Pleading, 11.

Specific Performance, 6, 8.

AFFIDAVIT.

See Practice, 14.

AGENT.

See Creditor and Debtor, 3, 4.

Principal and Agent.

AGEEEMENT.

See Contract.
Husband and Wife, 7.

Parent and Child, 2.

Eailroad Company, 7.

Sheriff's Sale, 3.

Usury, 4.

671

ALIMONY.

1. In fixing a yearly sum for alimo-
ny, after final decree for divorce
from bed and board, the large and
valuable real estate of the husband
ought not to be regarded as an or-

dinary farm, in judging of his fac-

ulties. The defendant should be
called on to change the character
of the property in which his wealth
is invested, if such change is requi-
site to make suitable provision for

his wife, driven by his extreme
cruelty from his house. Close v.

Close, 434

2. Under the statute of this state, ali-

mony cannot be given in a gross
sum, nor in a portion of the real es-

tate of the husband. Calame v.

Ccdame, 548

AMENDMENT.

See Decree, 6.

Practice, 13, 14, 18, 21, 22, 24.

ANSWEE.

. An answer must answer fully

all the material allegations and
charges in the bill, and all the in-

terrogatories founded upon and
incidental to them. This rule is

strictly adhered to in cases of fraud.

Vreeland v. JV. J. Stone Co., 140

. The insuflSciency of the answer in

important particulars, is sufficient

ground for refusing to dissolve an
injunction, granted upon filing the
bill. Id,

See Pleading, 4, 5, 7, 8, 13.

Practice, 22.

Usury, 7, 10, 12.
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APPEAL.

1. A party having no interest or

claim under the intestate, in lands'

order to be sold for the payment
of his debts, but setting up a claim

thereto by title paramount, is not

entitled to appeal from the order

of sale. Swackhamer v. Klines
Adm'r, 503

2. He only, who is aggrieved by such'

order, has the right to appeal, and
a party aggrieved is one whose
pecuniary interest is directly affect- '

ed by the decree, or whose right ofii

property may be established or

divested therebv. Id.

ASSISTANCE, WEIT OF.

The writ of assistance refused, be-
cause the sale under the execution
was not sufficiently advertised as

to one of the tracts sold. The writ
is discretionary, and will be granted
only in clear cases. Vanmeter v.

Borden, 414

ATTACHMENT.

See Creditok akd Debtor, 1, 2.

BILL.

See Creditor and Debtor, 1, 2,

Pleading, 9.

3. A stranger to partition proceedings

before the Orphans Court, having

no right that will be affected by a
'

partition, and claiming the land by, 1

title paramount to that of the

parties to such proceedings, has no
right of appeal from an order ay-

pointing commissioners to make
partition. He is not a person ag-

grieved by such order, within the

meaning of the constitutional pro-

vision for appeal. Raleigh v. Rogers,

50(>

An order refusing to allow an an-

swer to be amended does not so

enter into a subsequent interlocu-

tory decree decidmg the merits,

that it can be reviewed on an ap-

peal from such interlocutory de-

cree. Butierjield v. Savings Rank.
533

, It is a matter lor consideration

how far exceptions, taken on a viva

voce hearing before the Vice-
Chancellor, should be specified in

the petition of appeal. Id.

ASSESSMENT.

See Jurisdiction, 4, 7, 8.

MuNiciPAii Corporation.

ASSIGNEE.

See Mortgage, 15, lt5, 17.

BONA FIDE PURCHASER.

. Under the statute of frauds of this

state, a bona fide purchaser acqui-

ring either a legal or equitable title

to lands from a grantee, to

whom the title has been fraudu-

lently conveyed, will be protected

against a judgment subsequently

obtained against the fradulent

grantor. Phelps v. Morrison, 538

, In this case lands were conveyed
by a husband, mediately to his

wife, in fraud of his creditors. The
wife, having the title, agreed to

sell the lands to, and received the

consideration from a bona fide pur-

chaser, but did not make a valid

title ; a creditor then obtained a
judgment against the husband and
levied on the lands. Held, that

the equitable title of the purchaser

would be preferred and enforced in

equity. Jd.

. The statute of frauds, in this re-

spect, discussed and construed. Id.

BONDHOLDERS.

See Parties, 1.

BURDEN OF PROOF.

See Mortgage, 14.
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CESTUI QUE TRUST.

See Mortgage, 5, 16.

Parties, 2.

Practice, 23, 24,

COLLATERAL SECURITY.

See Decree, 3.

Injunction, 1.

COMPENSATION.

See Contract, 7, 8.

Parent and Child, 1, 3.

Railroad Company, 3, 4, 8-11.

CONTEMPT.

See Injunction, 3-5.

CONTRACT.

1. In every contract for the sale of

lands, an agreement, is implied to

made good title, unless that- liabili-

ty is expressly excluded. The
estate which the purchaser bar-

gained for, Avhether in fee simple,

or for a lesser interest, will be

ascertained from the terms of the

agreement, or if the agreement be
silent in that respect, from the cir-

cumstances attending the transac-

tion. For such estate, whatever it

may be, the purchaser has a right

to a good title, unless he has ex-

pressly assumed the risk of the
title, or agreed to take such title

as the vendor is able to give.

Lounsbery v. Locander, 554

2. The vendor will not, either at law or
in equity, be deemed to have com-
plied with his contract by tendering
a conveyance in legal form with
such covenants (if any) as were stip-

ulated for in the agreement if, in

fact, he has not the title which he
contracted to sell. Id.

3. As a general rule, an agreement to

convey, means a conveyance in fee,

unless it appears that the parties

intended to contract on the basis

of a lesser estate. Id.

Vol. X. 2

4. A stipulation that a party shall
I have the privilege of purchasing,

is equivalent to an agreement to

convey, and will entitle him to a
conveyance at least, of all the estate

the other party had at the time of
the contract. Id.

5. The legal effect of an agreement
made by a grantee with the grantor,

executed after the conveyance, but
whicii was, in fact, part of the ori-

ginal arrangement under which the
conveyance was made, that the
grantor should have the refusal of
a specified part of the premises con-
veyed, at the same rate per acre
that he received for the whole, in
a suit to enforce such agreement by
the grantor, is that of a contract to

reconvey the same title to the pre-

mises as the grantee acquired under
his deed, free from any charges or
encumbrances to which the same
may have been subjected by such
grantee whilst he was owner. Id.

6. Under a contract to convey, equity
will not compel the vendor to enter
into any covenants for title, where
no defect in the title is disclosed,

in the absence of any stipulation

that the purchaser shall have a
conveyance with such covenants.

Id.

7. The general doctrine in equity is,

that a purchaser, on a bill for speci-

fic performance filed by the vendor,
will not be compelled to accept
compensation or indemnity; and
that on a bill by the purchaser, a
vendor will be required to allow
compensation, in case he is able to

make title for a part, but not for

the whole, if the purchaser consents

to accept part performance with
such compensation. Id.

8. But a court of equity will not com-
pel the vendor to give indemnity
except under extraordinary cir-

cumstances, or decree a covenant
of indemnity against him, unless

the parties have contracted for it.

Id.

See Married Woman.
Specific Performance, pasaim.
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COSTS.

See Mortgage, 13.

Will, 12.

COVENANT.

See CoNTBACT, 2, 6, 8.

CREDITOR AND DEBTOR.

1. A creditor, admitted as such by rule

under an attachment, has a lien on

the property attaclied, which en-

titles him to maintain a bill to

remove the encumbrance of a con-

veyance, made witii intent to de-

fraud the creditors. Curry v. Glass,

108

2. It is not necessary in such a case

that the consideration of the debt

should be stated in the bill. The
claim of the creditor, verified by
affidavit, as required by the statute,

(which appears in the bill,) is a
subsisting debt for the purpose of

creating the lien. Id.

3. Creditor's bill to set aside a con

veyance by the debtor, on the

ground that the conveyance was
made without consideration, and

to defeat creditors. Decree accord-

ingly. Hecht V. Koegel, 135

4. It is well settled that a debtor is

authorized to infer that an attorney

or agent, who has been employed
to make a loan, is empowered to

receive both princii)al and interest,

from his having possession of the

bond and mortgage given for the

loan, or of the bond only. But the

inference in such cases is founded

on the custody of the securities, and
it ceases whenever they are with-

drawn by the creditor ; and it is

incumbent on the debtor who
makes payment to the attorney or

agent, relying upon such inference,

to show that the securities were in

his possession on each occasion

when the payments were made.
JEEaines v. Pohlmann, 179

5. Payments made to an agent on
account of principal and interest

of a bond, allowed the debtor, the

action of the creditor estopping him
from denying the agency, and
relieving tlie debtor from seeing to

it that the agent had possession of

the securities when the payments
were made. Id.

. Services rendered by a wife in the
course of the discharge of her duty
as a wife, do not, nor does the

money slie brings to her husband
at tlieir marriage, constitute a valid

consideration for a conveyance of

lands to her as against the hus-
band's creditors. Carpenter v. Car-

penter, 194

. A conveyance made by a debtor,

with a view to his future indebted-

ness, and to protect his property
against it, is void as to creditors.

Id.

. Lands which were conveyed by a

husband to his wife about the time
when he contracted debts for which
a judgment was afterwards recov-

ered against him

—

held, to be sub-

ject to the judgment, on the ground
that the conveyance to the wife was
in fraud of creditors. Clarke v. Mc-
Geihan, 423

See Bona Fide Purchaser.
Husband and Wife, 1-3.

Judgment, 2.

Parent and Child, 2.

Subrogation.

CROSS-BILL.

See Practice, 9, 10.

CURTESY.

See Judgment, 2.

Tenant by Curtesy.

DECLARATION OF TRUST.

See Trust and Trustee, 5.

DECREE.

1. A personal decree for deficiency of

I proceeds to pay the mortgage debt,
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does not become a lien upon the

real property of the person against

whom it is taken until after the

sale and in case a deficiency is

found to exist. Bell v. Gilmore, 104

2. Final decree set aside and defend-

ants let in to answer, on proof of

surprise. Vandeventer v. Stiger, 224

S. A complainant who holds a bond
and mortgage given to him by the

mortgagor, as collateral security

merely, for a debt alleged to be due
him by the mortgagor, should, in

proceedings for the foreclosure of

the mortgage, prove his debt, and
if it be less than the amount due
on the mortgage, take a final de
cree for the amount of liis debt and
interest only. Id

4. In a suit for divorce on the ground
of desertion, a decree will not be
granted when the only evidence of

the alleged desertion is the oath of

the witnesses, that the defendant
"deserted" the complainant. Lean-
ing V. Leaning, 241

•5, A variance in the probata of time,

place, and person, from the alle-

gata, is fatal to a decree for divorce
on the ground of adultery. Prince
>', Prince, 310

(\ Decree an ^ execution for sale of

xnertgaget! T^^'-emises amended by
reducing th.-» amount decreed to

De due. Incai^nee Co. v. Brittan,

331

V A personal decree for deficiency of

proceeds of sale has not the force

and effect of a judgment at law,

until the excess of the mortgage
debt over the proceeds of sale has
been ascertained. Hence a mort-
gage given by a party against
whom such decree was taken, upon
other lands, registered after the de-
cree was made, but before the sale

under it, is a lien on those lands
prior to the decree. Mutual Life
Insurance Co. v. Southard, 337

5. Decree pro conj'esso opened, with
leave to answer, on the ground of
surprise; no negligence being

attributable to the defendants. 3EI-
lery. Wright, 340

DECEEE FOR DEFICIENCY.

See Decree, 1, 7.

DEED.

1. In the absence of proof as to the
time of delivery of a deed, the pre-

sumption is that it was delivered

on the day of its date. Huber v.

Diehold, 170

2. A deed of conveyance of lands
having been delivered to the com-
plainant by the defendant, and
afterwards, before it was recorded,

having been entrusted to the de-

fendant for the purpose of having
certain informalities in the deed
corrected, the defendant refused to

return it

—

held, tliat he should be
decreed to execute the trust reposed
in him, by restoring the deed, or,

if destroyed by him, to give an-
other good and sufficient convey-
ance for the premises. Albert v.

Burbank, 404

3. Equity will relieve against a con-
veyance made without considera-
tion, and when the grantor, through
intoxication, was, to the grantee's

knowledge, not himself. But, under
the circumstances, complainant not
entitled to costs. Warnock v.

Campbell, 485

4. Taxes paid by the grantee, with
interest from time of payment,
muse be repaid to him. Id.

(See Mortgage, 12.

Specific Performance, 1, 2.

Tax Warrant, 2.

DEMURRER.

See Pleading, 10.

Practice, 19, 20.

DESERTION.

See Divorce, 3, 6, 7, 9.
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DEVISE AND DEVISEE.

See Grant, 1.

Judgment, 3.

Partition, 3.

DIVOECE.

1. A party to a collusive divorce is

bound by it, and cannot, in an-

other suit for divorce, brought in

this state, take advantage of the'

fraud and illegality of the proceed-,

ings upon which such decree wasj

based. Nichols v. Nichols, 60

2. When a decree of divorce has beenj

acquiesced in for several years, and
the plaintiff has again been mar-
ried, the court will not disturb the

decree for the purpose of giving
alimony. Such intervention should
be based on public policy, but no
such reason should sufiice wlien,

after the acquiescence of both par-

ties in the decree for four years,

an innocent person has been in

volved by marriage, and the open
ing of the decree would involve
her in distress, and perhaps dis-

grace. Id.

8. In a suit for divorce, on the ground
of desertion, tiie facts and circum-
stances under which the desertion

took place, and the reasons which
caused or provoked it, if the
same can be ascertained, should be
reported by the master. A decree
in such a case will not be granted
where the only evidence of the
alleged desertion is the oath of the
witnesses, that the defendant "de-
serted" the complainant. Lean-
ing V. Leaning, 241

4. It is the duty of a wife who sues
for a divorce, to cease cohabitation
with her husband until the termi-
nation of the suit. Chapman v.

Chapman, 394

6. Where a wife files her bill for di-

vorce on the ground of adultery,

the husband will not, because the
wife claims to be the owner of the
house in which they dwell, be
compelled to leave it until it shall

be determined by the result of the

litigation whether the charges
against him are well founded or
not. Id.

6. A separation from her husband by
the wife for more than three years,

though begun by her without such
reasons as would have sufiiced on
her part to procure a divorce from
him, held, not to entitle him to a
divorce, because of his neglect to

do anything to induce her to re-

turn, Bowlby V. Bowlby, 406

7. The desertion, though willfully

begun, held, not to have been obsti-

nately continued, but to have been
in fact made compulsory against

her by the conduct of her husband.
Id.

8. An acknowledgment of service of

a copy of the citation in a divorce
suit is not evidence of a legal ser-

vice, to give the court jurisdiction

where the defendant does not ap-
pear. There should be evidence
of the service of a copy of the peti-

tion also. Stone v. Stone, 445

9. In a suit for divorce for desertion,

desertion must appear from the

facts sworn to. Id.

10. Where the husband has been guil-

ty, or there is reasonable ground
to apprehend that he will be guilty,

of any actual violence which will

endanger the safety or health of

the wife, or where he has inflicted

upon her any physical injury ac-

companied by such persistent exhi-

bition of ill-feeling and opprobrious
epithets as will endanger her
health, or render her life one of

such extreme discomfort and
wretchedness as to incapacitate her

to discharge the duties of a wife,

the decree of separation should be
pronounced. Cflose v. Close, 526

11. No rigid rule can be presented to

define the extent of the injury,

actual or apprehended, which will

justify judicial interference. Id.

12. Quere: Whether relief will be
granted in a case of extreme hard-

ship, in the absence of any actual or
apprehended physical injury, id.
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DOWER.

1. The Court of Chancery has power
to set aside an excessive assign-
ment of dower. It has undoubted
jurisdiction over the whole subject,
and is competent to administer the
appropriate relief on equitable
terms. Pierson v. Hitchner, 130,

2. Where a widow had married again,
and her husband had made im-
provements on that part of the
lands assigned to the widow, at the'
request of the parties seeking to'

set the assignment aside, it was
held that he was entitled to com-
pensation therefor, and that he and
his wife must account, as trustees, to
the heirs, for the reasonable annu-
al value during the time they had
enjoyed it, of any excess which
may appear of the dower as assign-
ed,_ beyond the proper quantity
which may be asc^r --led upon
re-admeasurement. Id.

3. A widow, whose dower has not
been assigned, cannot be required
to account for the rent of the man-
sion-house, although she has rent-
ed it and received rent for it. Herl
tenant's possession is hers. Craige\
V. Morris, 467

4. In ascertaining the proper sum to
be paid in gross to a tenant in dow-
er or by the curtesy, in commuta-
tion of such interest, the 130th and
131st rules of the Court of Chancery
on the subject, should not be taken
as an absolute guide; but, irrespec-
tive of the result of the applicalion
of the rule to the case in hand, the
court should determine what, in
that case, under tlie circumstances
thereof, is a reasonable sum to be
paid in commutation. Q-onkright
V. Haulenbeck, 513

^See Practice, 7, 8.

Specific Performance, 1,

ed from doing any acts which will
interfere with the benefit and enjoy-
ment of the easement to the full

extent to which the party having a
right thereto, who has not parted
with or impaired the same, Avas en-
titled at the time such purchaser
bought. DeLuze v. Bradbury, 70

EQUITABLE CONVERSION".

A contract for the sale of real estate
works an equitable conversion of the
land into personalty from the time
when it was made, and the pur-
chase money becomes, thereupon
a part of the vendor's personal*
estate, and, as such, distributable,
upon his death, to his widow and
next of kin. Miller's Adm'r v.

Miller, 354

EASEMENT,

The purchaser of land subject to a
continuous and apparent easement!
takes it subject to the burthen of I

that easement, and will be restrain-!

EQUITABLE LIEN.

Money paid by one in satisfaction of
a mortgage upon land which he
supposed was his wife's, declared
an equitable lien on the land. Hug-
gerly V. McCanna, 48

See Mortgage, 9, 10.

EQUITABLE OFFSET.

To maintain an equitable offset, the
party seeking the benefit of it must
show some equitable ground for
being protected against his adver-
sary's demand. The mere exist-
ence of a counter demand is not
enougli, nor will tlie mere penden-
cy of an account, out of which a
cross demand may arise, confer the
right to an equitable ofiset. Hew-
itt V. Kuhl, 24

See Injunction, 2.

ESTOPPEL.

Knowledge that a judgment was out-
standing upon lands upon which
the owner, supposing them to be
free from encumbrance, was erect-
ing a building in the sight of the
person having such knowledge, and
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silence on his part while the build- 1

6

ing was thus being erected, w^ill not

estop him from enforcing execution

upon that judgment in which he
purchased an interest after the

building was sufficiently advanced
to secure the amount due thereon.

Silence would not operate as an

estoppel until he obtained an in-

terest in the judgment. DUlett v

Kemble, 66

See Creditor and Debtor, 5.

Husband and Wife, 3.

EVIDEXCE.

1. In construing a declaration of trust

" I hereby cancel the above bond
and give it voluntarily to Mrs. 1. C,
and her heirs," verbal declarations

of the donor made prior to and con

temporaneously with the gift, and

relating to it, are competent evi

dence as to whom she meant to

designate by the words " her heirs."

Eaton V. Cook, 55

2. The sheriff's return " served

"

upon the subpoena, is presumptive

proof of the service of the notice

requiied by the 38th rule. Bell v.

Gilmore, 104

3. It is not incumbent on a foreign
corporation, complainant, to prove
their corporate existence when the
answer raises no question as to their^

existence, or rigiit to sue, but sets

up a defence on the merits alone.;

The Washington Life Insurance Co.\

V. Paterson Silk Co., 160

4. The unsupported testimony of a
defendant seeking to avoid a mort-'

gage debt on the ground of usury,
that the broker, to whom he ap-
plied for the loan which the mort-
gage was given to secure, told him
that he was the agent of the mort-
gagee, to make loans, cannot affect

the mortgagee. lb.

6. In the absence of proof as to the
time of delivery of a deed, the pre-
sumption is, that it was delivered,

on the dav of its date. Huber v.

Diebold, ' 170

, Though strict proof of the defence
of usury is required, the weight of

evidence will not be disregarded

under that defence. Warwick v.

Marlatt, 188

, A statement made by a testator

estimating the amount of his estate

with reference to his Avill and the
disposition therein made, is inad-

missible to show at what rate in-

terest should be charged against

the estate upon a legacy given by
the will. Fowler v. Colt, 202

See Decree, 4, 5.

Divorce, 8.

Husband and Wife, 5.

Mechanics Lien, 10.

Usury, 1, 2, 7, 9.

Will, 11, 20.

EXCEPTIONS.

See Appeal, 5.

EXECUTION.

See Mortgage, 4.

execut:or.

1. When it is the duty of executors tc^

separate a legacy from the estate,

within a reasonable time, and t(y

invest it with a view to accumula-
tion and the necessities of the sup-

port and education of the legatee,

their neglect of such a duty makes
them chargeable with interest at

the legal rate, for the time being.

The omission cf executors to in-

vest a legacy, as intended by the

testator, will not be excused by
the fact that it was for the interest

of the residuary legatees that the

legacy should not be separated from
the estate as long as it could be

avoided. Fowler v. Colt, 202

2. Where there is a bequest of the

income of a sum of money to one
for life, and then the principal to

another, without any trustee being

named in the will other than the
executor, he will be held to be-

trustee. Parker^s Executors v.

Moore, 228-

See Pleading, 3.
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FIXTURES.

1. The rule against the right to sever

and remove tixtures, is stronger as

between mortgagee and mortgagor
t)»an as between landlord and
tenant. Rogers v. Brokaiv, 496

2. Two machines, mainly of iron,

one weighing thirty-six hundred
pounds and the other two tons,

placed directly on the floor of a

factory, with no other support, and
driven by connections with sec-

ondary shafting, which was con-

nected by bands with the main
shafting driven by a steam engine,

changeable in their position as con
venience might require, and that

could be taken in and out of the

factory without difficulty and in

little time

—

Held, between mort-

gagee and mortgagor, not to be
fixtures, and that no title thereto

passed by a sale under foreclosure

of a mortgage on the land made
prior to a chattel mortgage on tlie

machines. Id.

3. The intention to make a thing an-

nexed to or placed upon the free-

hold, personal property, does not

alter its legal character of fixture,

if it be such. Whether fixture or

not, depends on facts, and not on
the opinion of the person making
the annexation ; and in this view,

evidence is inadmissible to show
his intention. Id.

4. But the intention as to making a

permanent or temporary annexa-
tion to the freehold, is a competent
and material subject of proof. Id.

5. Movable machines, whose number
and permanency are contingent on
the varying circumstances of busi-

ness, subject to its fluctuating con-

ditions and liable to be taken in or

out, as exigencies may require, are

different in nature and legal char-

acter from steam engines, boilers

and other articles secured by
masonry or other substantial an-

nexation, designed to be permanent,
and indispensable to the enjoyment
of the freehold. Id.

FEDERAL COURT.

See JuKiSDicTiosr, 5, 6.

FORFEITURE.

See Mortgage, 3.

Will. 23.

FRAUD.

See Answer, 1.

Pleading, 1, 10.

Sheriff's Sale, 3.

FRAUDS, STATUTE OF.

See Bona Fide Purchaser,

FRAUDULENT CONVEYANCE.

See Creditor and Debtor, 1, 3, 6-8,

GRANT.

1. Where a general grant is made oi

two acres of land adjoining or sur-

rounding a house, part of a larger

quantity, the choice of the two
acres is in the grantee, and a de-

vise is to be considered as a grant.

Lore V. Stiles, 381

2. The grantee of such devisee has

the right of selection, if not made
before the conveyance to him. Id,

3. If the selection cuts ofi" the owners

of the rest of land from access

thereto, a way of necessity exists

in their favor over the land selected.

Id.

4. Where the words of the grant are

clear and unequivocal, there is no

room for the application of the

principle that the grant must_ be

construed most strongly against

the grantor. Johnson v. Jaqui, 410

5. The conveyance in this case gave

the right to take the water from an

upper to a lower pond

—

Held, that

no right could be inferred to take

the water from the upper pond to
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a wheel below the lower pond. The
parties must be confined to the
plainly expressed agreement in the

deed. Id.

GUARDIAN AND WARD.

A guardian will not be allowed the
cost or even the value of buildings
erected on the estate of the ward,
without authority. Haygcrty v.

McCanna, 48

GRANTEE AND GRANTOR.

See Deed, 2-4.

Grant.

HEIR-AT-LAW.

See Specific Performance, 8.

Will, 23.

HIGHWAY

See Township Authorities, 1.

•HUSBAND AND WIFE.

1. The avails of a wife's labor in her
husband's business belong to him,
and property purchased therewith,
in the name of the wife, cannot be
held by her against her husband's
creditors. Clinton Station Manu-
facturing Co. V. Hummell, 45

2. Services rendered by a wife in the
course of the discharge of her duty
as a wife, do not, nor does the!

money she brings to her husband
at their marriage, constitute a valid I

consideration for a conveyance ofj

lands to her against her husband's
creditors. Carpenter v. Carpenter,

194

3. Representations made by a debtor,
in the presence of his wife, of the
value of his property, which, at

the time and for several years, had
been in the wife's name, by volun-
tary conveyance from iiim, by
which representations anotlier is

induced to suppose he is the owner
of the property, and to bind him-
self for the payment of money
which he was subsequently obliged

to pay, estops the wife from setting

up such title as against such credi-

toi's demand. Id.

4. The fact that part of the purchase
money of land bouglit by and con-

veyed to a husband, was the earn-

ings of tlie wife during coverture,

gives her no claim against him, or

against the proceeds of sale of the

property, Persois v. Perso7is, 250

5. Whether a purchase in the name
of a wife is a settlement or not is a
question of pui-e intention, though
presumed in the first instance lo

be a provision and settlement; but

any antecedent or cotemporaneous
acts or facts may be received either

to rebut or siij^port the presump-
tion. Id.

6. Where a wife takes title to real

estate in her own name, but pur-
chases it with the money, and as

the agent of her husband, in the

absence of any proof of the settle-

ment of the properly upon her,

there is a resulting trust in the

husband's favor. Id.

7. An agreement in writing, made "by

a husband who had deserted his

wife, to give her certain land and
money, in lieu of all her claim
upon him for maintenance, the

offer liaving been accepted by the

Avife, will, on a divorce being

granted, be enforced in equity.

Calame v. Calame, 648

See Creditor and Debtor, 6, 8.

Mortgage, 15.

Practice, 17, 18.

Specific Performance, 1.

IMPLIED PROMISE.

See Parent and Child, 3.

INDEMNITY.

See Contract, 7, 8.

Specific Performance, 1.
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INFANT.

See Practice, 8.

[INJUNCTION.

1. That a plaintiiF in a suit at law to

recover moneys due upon certain

notes and checks, lias assigned for

full value a mortgage given to him
by the defendant in that suit, and
intended as collateral security mere-

ly, furnishes no ground for injunc-

tion to restrain the prosecution of

the suit. The assignment would
be a payment pro tanto, of which
such defendant might avail himself

in the suit at law. Heivitt v. Kuhl,

24

2 In a suit seeking an equitable off-

set upon an account between former
partners and an injunction to re-

strain a suit at law by the defend-

ant against the complainant upon
notes given in course of partner-

ship transactions, the mere asser-

tion of a counter demand will not

hold the injunction issued upon
filing the bill. Some account must
be given, or statement made, or

facts alleged, from which tlie court

can judge whether the complain-
ant would probably be able to es-

tablish his claim. Id.

3. Where the conduct of a party
sought to be attached for a viola-

tion of an injunction, is, literally,

a breach of the injunction, but not
so in spirit, and it clearly appears
that there was not only no intention

to disregard the injunction, but a
supposition that his action woukl
receive tiie approbation of the
court, he will not be adjudged
guilty of contempt. Fraan v. Bar-
Itment, 84

4. A party enjoined, violates the plain
and positive mandate of the court
at his peril. Advice of counsel,

that he may safely pursue the
course prohibited, without conform-
ing to limitations prescribed by
the injunction, will not avail to

excuse his misconduct. McKillopp
\. Taylor, 139

5. That the injury complained of was
done before the service of the in-

junction upon the defendant, and
that his acts since the service of

the injunction have done the com-
plainant no further injury, will

not, when those acts were intended
to make the injury complete, and
the obvious intention of the inter-

dict was to prohibit him from con-

tinuing the injury, relieve the

defendant from the effects of his

violation of the injunction. Thropp
V. Field, 166

6. An injunction, issued to restrain

municipal authorities from pro-

ceeding under their charter to re-

move a building alleged to encroach
upon the line of a street, will not

be dissolved upon the hearing on
bill and answer, where such build-

ing was erected under a claim of

right, on a line on which for a
period of tiiirteen years numerous
houses had been built, where no
public in'convenience will be occa-

sioned by continuing the injunc-

tion, and where the private interests

involved are considerable, and the

questions raised affect not only the

complainant but others, who have
erected buildings in like position

and under like circumstances.

3Ianko v. Borough of Chambers-
burg, 168

7. It is the established rule of this

court, that an injunction will not

be dissolved for new matter in

avoidance alleged in the answer,

not responsive to the bill. Vree-

land v. N. J. Stone Co., 140. John-

ston V. Corey, 311

8. When the defendant in an injunc-

tion bill to restrain his proceeding
to collect a judgment recovered
against the complainants, has not

answered a charge of insolvency,

and a dissolution of tiie injunction

might leave the complainants rem-
ediless in the premises, and compel
tiiem to bear burdens from which,

in equity, they should be relieved,

the injunction will be retained until

the hearing. Id.

9. The defendant, under and in the

assertion of a claim of right, threat-
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ened to enter upon the complain-
ant's premises, of which the latter

was in possession, and himself to

secure a right, of which he alleged

he had been deprived, and, in so

doing, would inflict irreparable in-,

jury on the complainant, who de-,

nied his right, and there was evi-

dence in the defendant's answer,
from which acquiescence, on thei

part of the defendant, might be de-

duced. The court restrained the
defendant, by preliminary injunc-|

tion, from doing the threatened in-

jury. Johnston V. Hyde, 454:

10. Interlocutory mandatory injunc-

tion to compel defendant, who was
under covenant to repair, to repairj

a building, refused ; it not appear-
ing that the building was in dan-i

ger from the alleged non-repair,

and there being a dispute as to the
liability, and it appearing that the
lessor, who was complainant, liad

liberty to make the repairs him-
self, and had an adequate remedy
at law. Jarvis v. Henwood, 460

See Answer, 2.

Municipal Corporation, 1, 2,

9, 11.

Eailroad Company, 8, 12.

Township Authorities, 1.

INTEREST.

See Legacy, 3, 4, 5.

INTERPLEADER.

See Pleading, 2.

Trust and Trustee, 6.

ISSUE.

See Pleading, 13.

JUDGMENT.

, The judgment of a court of general
jurisdiction in any state of the
Union, is equally conclusive upon
the parties in all other states as in

the state in which it was rendered

;

^. subject to qualifications. Nichols v.

Nichols, 60

2. A judgment recovered against a
debtor, whose wife, to whom he
was married before the passage of

the married woman's act of 1852,
was possessed of separate real es-

tate before the passage of that act,

is a lien upon his life estate there-

in. Dayton v. Dusenbury, 110

3. A judgment recovered against a
devisee for life vested under the
will with power to consent that

the executors should sell the real

estate at their discretiim, and ap-

propriate tlie income for the sup-

port of sucli devisee and his family
during tlie devisee's life, does not
W(irk an extinguishment of the
power. The lien of tiie judgment
is subject to the power. Leggett v.

Doremus, 122

See Bona Fide Purchaser, 1, 2.

Creditor and Debtor, 8.

Estoppel.
Mortgage, 8.

Practice, 5.

Vend(»r and Purchaser

JURISDICTION.

. A creditor, admitted as such by
rule under attachment, has a lien

on the property attached, which en-

titles him to maintain a bill to re-

move the encumbrance of a convey-
ance, made with intent to defraud
creditors. Carry v. Glass, 108

2. The Court of Chancery has un-
doubted jurisdiction over the whole
subject of dower, and is competent
to administer the appropriate re-

lief on equitable terms. Piason v.

Hitchner, 13a

. Though in general the Court of

Chancery will not entertain a bill

for specific performance of con-

tracts for chattels, relating to mer-
chandise, but will leave the party

to his remedy at law
;
yet notwith-

standing this general distinction be-

tween personal contracts for goods,

and contracts for lands, in some
cases equity will enforce contracts-
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for personal pi'operty. Cutting v.'

Dana, 265'

4. A party aggrieved by an illegal

assessment has his remedy at law,

and when that is adequate and am-
ple, equity will not interfere. Lewis

V. City ofElizabeth, 298

5. When the jurisdiction of a state

court has once attached to a suit, no
subsequent change in the condition

or residence of a party can oust it,

without express provision to that

effect. Hence, the court refused

an application to remove into a

Federal court a suit brought by a

citizen of this and a citizen of an
other state, against defendants, some
of whom were citizens of lids, and
some, citizens of another state, made
on the ground of tiie death of the

non-resident complainant. Upton
& Williamson v. N. J. So. R. R. Co.,

372

6. The fact that a bill prays an in-

junction, will not, without refer-

ence to the object and purpose of

the bill, be regai-ded as of itself

sufficient to bring the suit within

the meaning of the words of the

act of Congress of July 27th, 1866 :

"a suit brought, instituted, and
prosecuted for the purpose of re-

straining or enjoining the defend-

ant," and to aflbrd a ground of re-

moval into a Federal court, under
that act. Id.

7. As a general rule, equity will not

interfere to restrain tlie collection

of a tax, which is illegal or void

merely because of its illegality, but
there must be some special circum-
stances attending the injury threat-

ened, to bring the case within some
recognized head of equity jurisdic-

tion. Bogert v. City of Elizabeth,

426

8. The jurisdiction to declare such
illegal or xinconstitutional charac-

ter, and to annul the title sought
to be derived from the sales, be-

longs to the courts of law, and
when recourse to those courts is

omitted to be had, either through
the neglect or choice of the party

aggrieved, there exists no equita-

ble element on which this court

can give relief. Id,

See Orphans Court.

LACHES.

See Municipal Corporation, 1, 7.

Specific Performance, 8.

LAND CHARGED WITH PAY-
MENT OF LEGACIES.

See Legacy; 1, 2.

LANDS LIMITED OVER OR IN
CONTINGENCY.

il. Lands devised to R. and C. during
their natural lives, and after their

decease to their children, with pro-

viso that if either of them should

die without issue, the survivor

should have the entire propei-ty

during her life, and at her deatli.

it should descend to her children,

directed to be sold under the "act

to authorize the sale of lands limi-

ted over to infants, or iii contin-

gency, in cases where such sale

would be beneficial." In the matter

of Rebecca Mickle, 53

2. Under peculiar circumstances, the

amount of certain encumbrances
which were upon lands sold under
the " act to authorize the sale of

lands limited over to infants, or

in contingency, in cases where such
sale would be beneficial," and clear

of which they were sold by the

master, allowed out of the proceeds

of sale. Cool's Executors v. Higgins,

117

LEGACY.

1. Land charged with the payment
of legacies and interest thereon,

when the testator clearly intended

that the charge should be a con-

tinuing and subsisting security for

the payment thereof, cannot be re-

lieved from such charge by the

payment by the devisee of the full

amount of the legacies, to the exe-

cutors. Grode v. Van Valen, 95
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^. The lien of a legacy charged on

land, cannot be divested, except b_v

an actual payment or release, or

by a decree in a suit in which each

legatee, or his personal represen-

tative, is a party. Id.

3. A statement made by a testator,

estimating the amount of bis es-

tate with reference to his will and
the disposition of it therein made,
is inadmissible to show at what
rate interest should be charged

against the estate upon a legacy

given bv the will. Fowler v. Colt,

202

4. Where it is the duty of executors

to separate a legacy from the es-

tate witiiin a reasonable, time and tOj

invest it with a view to accumula-
tion and the necessities of the sup-

port and education of the legatee,

their neglect of sucli duty makes
them chargeable with interest at

the legal rate, for ilie time being.

Id.

\

5. Where testator's wliole estate was
vested at his death in a certain

stock, of which he held the whole,

in ascertaining the interest due
upon a pecuniary legacy given by
the will, the amount of wliich leg-l

acy has not been separated, as it'

sliould liave been, from tlie estate,

the dividends which havc been,!

during all tlie time for which!

intei'est is to be ascertained, irreg-l

ular and desultory, not based on
the earnings of tlie company, and
-are no evidence of tlie income from
the shares, are no guide as to the

rate of interest to be charged, but

interest should, in such case, be
calculated at the legal rate, from
time to time, during the period

required. Id.

6. The omission of executors to invest '

a legacy as intended by the testa-|

tor, will not be excused by tlie fact

that it was for the interest of the,

residuary legatees, that the legacy]

should not be separated from the|

estate so long as it could be avoided.!

Id.
I

7. A bequest of a sum of money gen-i

erallv, without distinguishing itl

from testator's other moneys, or
mentioning out of what fund it is

paid, is a general legacy. A des-

ignation of such bequest in the
residuary clause as a "specific"

legacy will not change its character

as general, when the term is evi-

dently used by the testator with
reference to tlie fact that it was a

legacy of a principal sum of money.
Parker^s Executors v. Moore, 228

See ExEcrTOR, 1

Will, passim.

LICENSE.

See Railroad Company, 7.

I
LIEX.

See Creditor axd Debtor, 1, 2.

Decree, 1.

Judgment, 2, 3.

Legacy, 1, 2.

Mortgage, 7.

LIEX, PRIORITY OF.

See Decree, 7.

Mechanics Lien.
Mortgage, 6.

LIFE ESTATE.

See Judgment, 2.

MAINTENANCE.

See Husband and Wife, 7.

MARRIED W^OMAN.

A contract entered into by a mar-
ried woman for the sale of her

estate will not be enforced. Pierson

v. Lum, 390

. But equity will charge such estate

with the value of property delivered

to her as the consideration of the

contract, and with monevs ex-

pended by the vendee in the erec-
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tion of a house on the land, and in
otherwise improving it, with lier
knowledge and consent. Id

See Specific Performance, 1.

MASTER'S REPORT.

See Divorce, 3.

Stock.

MECHANICS LIEN.

]
. E. D. L. & Co., carpenters, con-
tracted, on the 28th of March, 1872,
with the mortgagor, to do the car-
penter work for a house to be
erected on the mortgaged premises.
Complainant's mortgage was re-
corded on the 4th of April follow-
ing. Operations for building the!
house were not commenced on the'
ground until after the mortgagej
had been recorded. E. D. L. &\
Co. claimed a lien for the amount
due them for their work under their
contract, and that it was prior to
that of the mortgage, on the ground
thatthey had commenced the build-
ing before the recording of the
mortgage. Tiie evidence was, that
the only work they had done before
the recording of the mortgage, was
"marking on the rods the length
and width of the window-frames,"
but the window-frames were not
made until the 8th of April, four
days after the recording of the
mortgage. Held, that the mort-
gage was entitled to priority over
I lie lien. Taylor v. La Bar,' 222

2. A mortgage recorded before the
commencement of a building, and
given to secure advances to be
made to pay for the construction of
the building, for the payment of
which advances in instalments
the mortgagee bound himself by
written agreement when the mort-
gage was given, is entitled to
priority over a lien claimed under
the mechanics lien law, for work
done in the construction of the
building. j^^

3. A purchase money mortgage has
preference over lien claims for work

done and materials furnished in
buildings and improvements put
upon the mortgaged premises bv
the purchaser, between the execu-
tion of the contract of purchase and
the conveyance, not only to the ex-
tent of the purchase money, but
also for all advances made in ac-
cordance with the contract of pur-
chase, for building the houses, im-
proving the grounds, and paying
taxes and municipal assessments.
It does not affect the priority of tha
lien of the mortgage, that the
property had been conveyed to
another before the convevance to
such purchaser, and that tlie money
was advanced by a third person.
Macintosh V. Thurston, 242

':. The mortgage and deed being de-
livered simultaneously, the seizin
of the purchaser was a merely
transitory one, to which no lien
could attach. /J,

. An agreement by the vendor, un-
der contract of purchase, to furnish
tiie vendee funds for the erection of
buildings upon the premises, is not
the consent intended by the fourth
section of the mechanics lien law.

lb.

6. But if it was such consent, and such
consent need not be recorded, the
lien in such case must be subject to
all liens incurred by the purchaser,
which by the contract were to be
discharged of record before con-
veyance. •

J5.

\ A lien will not attach to premises
when the owner is not made party
to the suit, lb.

!. The title of a purchaser at a sher-
iff's sale under an execution, issued
upon a judgment recovered under a
mechanics lien, general as against
the owner, and special as against
the lands, is paramount to all en-
cumbrances put upon the property
after the commencement of the
building. Tompkins v. Horton, 284

. A^ mortgagee is not an " owner

"

within the meaning of the mechan-
ics lien law, and is not entitled to
notice of a suit upon a lien claim.
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The owner of the legal estate is

alone to be made a party. Id.

10. In examining a lien claim alleged

to be a cloud upon title, the court

will not admit extrinsic evidence

in aid of the claim, but will ex-,

amine the record evidence only.

Raymond v. Post, 447!

11. Where a lien claim was filed after^

the commencement of a suit in this

court to foreclose a mortgage which

was on the land before the work

was done or materials provided for:

which the lien was claimed, andi

the lien claimants were not madej

parties to the suit, and did not ap-

ply to be made parties, the claim

was held to be cut off by virtue of

the provisions of the " act relating

to the Court of Chancery," {Pamph.

L., 1870, p. 40,) by sale under fore-

closure. Id.

12. The act " to compel the determi-

nation of claims to real estate in

certain cases, and to quiet the title

to the same," {Pamph. L., 1870, p.

20,) applies to a lien claim. Id.

MERGER.

It does not necessarily follow that,

by a mortgagee becoming the pur-

chaser of the premises, and taking

title therefor at the sale under the

foreclosure, his mortgage is merged

or extinguished in his legal title.

Parker v. Child, 41

MISJOINDER.

See Practice, 19.

MISTAKE.

Equity will not relieve against the

consequences of a mistake, which

is the result of inexcusable negli-

gence. Hagc/erty v. McCanna, 48.

BUlett V. Kemble, 66

See Prac:tice, 13.

1.

MORTGAGE.

The lien of a mortgage given by a
railroad company upon after ac-

quired property, held to attach to

such property the instant it was
acquired, and that by operation of

the covenants therein, the mort-

gage trustees held such property

subject to the trusts of the mortgage.
Williamson and Upton v. N. J.

Southern P. B. Co., 13

Bill to foreclose a mortgage given
as security for money that might
be advanced, dismissed, no money
having been advanced under tiie

arrangement from which it origi-

nated. McDoweWs Executors v.

Fisher, 93

, Acceptance of interest upon amort-
gage, without claim of forfeiture,

after the expiration of the time

when, by its terms, the principal

became due, accompanied by an
acknowledgment of the* receipt, as

of the very day on which it fell

due, and the receipt of interest on
the mortgage subsequently, without

any claim of forfeiture

—

held, a
waiver of the forfeiture. Sire v.

Wightman, 102

. The holder of that mortgage was
third mortgagee, and a bill had
been filed by the sectmd mortgagee
to foreclose his mortgage, and a

final decree had been entered in

favor of the first, second, and third

mortgagees. The owner of the

equity ofredemption had permitted

the suit to proceed to decree and
execution, expecting to be able to

pay off' the first and second mort-

gages before sale. He has paid

them off, and now asks that the

execution be stayed except as to

the costs of the holder of the third

mortgage, which is not yet due.

Execution stayed, on the payment
of costs and interest. Id.

'). The complainants, trustees and
cestuis que trust, held a second mort-

gage on premises on which a de-

fendant held the prior mortgage.

Tiie defendant was interested as a

cestui que trust under the second

mortgage. He also had a claim

against the mortgagors, which was



INDEX. 587

not secured by mortgage. The
complainants were permitted to re-

deem his mortgage, and he was
compelled to accept the amount of

the principal, interest, and costs of

the decree and exeoition in fore-

closure on his mortgage, which was
deposited in court on his refusal to

accept it when tendered to him,
with interest on it attiie rate (four

per cent, per annum) allowed by
the rule of the court, since the de-

fault was made, and to assign the

decree and execution to secure to

those of the cesluis que trust under
the second mortgage, who had
contributed for the redemption, the

repayment of their contribution,

with interest. For the protection

of the defendant's interest under
the second mortgage, it was de-

creed that no sale of the mortgaged
premises under the decree should
be made, except by order of this

court. Cassidy Y.Bigelow, 112

-€. If, by agreement, a deed is to be
delivered at a future day, and the

vendor takes a purchase money
mortgage on the land, but does not

record it before the day on which
the deed is to be delivered, and the

deed is not delivered before that

day, and, in ihe meanwhile, the

purchaser erects buildings on the
land, tlie estate of the vendor is

not subject to a lien for materials

used in the construction of such
buildings, and the purchase money
mortgage is entitled to priority

over the lien claim. Huber v. Die-
hold, 170

7. The equity which entitles a sub-

sequent mortgage encumbrancer to

the benefit of a release executed by
a first mortgagee, arises only when
the first mortgagee gives the re-

lease with knowledge of the exist-

ence of the subsequent mortgage

;

and if the release is executed with-

out notice of existing equities on
the part of the subsequent encum-
brancer, the first mortgagee is not
responsible for tlie consequences of

his act, nor is the lien of his mort-
gage in any wise impaired. The
recording of the subsequent mort-
gage will not operate as construc-

tive notice of its existence to the

prior mortgagee. Ward^s Execu-
tors V. Hague, 397

8. To entitle the holder of a judg-

ment on a lien claim upon a build-

ing erected upon premises covered
by a mortgage, to the benefit of a
release, made after the commence-
ment of the building, of other land

embraced in the mortgage, the

mortgagee must have had knowl-
edge at the time he executed the

release, of the existence of the

claim, and have acted in bad faith

and with unjust intention. The
mere fact that when the release

was made the building was in

progress, and the mortgagee knew
it, is not sufficient. Id.

9. A mortgage signed in blank, and
given to an agent, by whom it is

afterwards filled in and delivered,

is not a legally executed deed.

The most that can be claimed for

it is, that it may create an equita-

ble lien, which this court may,
under proper circumstances, en-

force. Fox V. Palmer, 416

10. If admitted to be an equitable

lien, it cannot prevail over equita-

ble rights of another who has also

the legal title. Id.

11. In a suit to foreclose a lost mort-
gage, the mortgagor cannot resist

payment of either principal or

costs on the ground of a refusal to

indemnify him. Sharp's Adminis-
Iratois v. Cutler, 425

12. A deed absolute on its face, held

to be a mortgage, it having been
intended by the parties to be a
mere security. Melick v. Creamer,

429

13. The general rule disallows costs

to the complainant in a suit against

a mortgagee to redeem. In this

case, the special circumstances held

to be such that neither party should

have costs against the other. Id.

14. Where a mortgage is shown to be
an open one, the holder of it can
recover nothing but what is proved
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with reasonable certainty to be due.

Doubts and indefiniteness should

work against the mortgagee and
not in liis favor. The burden of

proof is on him. Kline v. 3Ic-

Chickin, 433,

15. A mortgage given by a husband
and wife, in trust for the Avife, to

secure to her money alleged to

have been loaned by her to her

husband out of her separate estate,

held to be a lien on the mortgaged
premises, in the hands of an as-

signee for value, subsequent to a

junior mortgage by the same par-

ties, McFarlandv. Gilchrist, 487

16. The assignee, in such case, has no
higher equity against the junior

mortgagee, than the trustee and her

cestui que trust. Id.

17. In a suit to foreclose a purchase

money mortgage, the mortgagor
and grantee in the conveyance, is

entitled, by virtue ot the covenants

against encumbrances therein con-

tained, to have the amount of tax

liens outstanding on the mortgaged
premises deducted from the amount
due on the mortgage, and a decree

taken only for the balance. And
the assignee of such mortgage holds

it subject to the same equity. Na-
tional Banb v. Pinner, 495

18. A mortgagee in possession will

not be allowed compensation for

his trouble in taking care of the

estate. Elmer v. Loper, 475

19. Directions for taking an account

between mortgagor and mortgagee
in possession. Id.

See Decree, 3, 7.

Evidence, 4.

Mechanics Lien, passim.

Merger.
Practice, 5.

Sheriff's Sale, 5.

Usury, 3-6.

MORTGAGEE AND MORT
GAGOR.

See Mortgage, passim.

Trust and Trustee, 10, 11.

MUNICIPAL CORPORATION.

1. When land owners stand by and
permit street improvements to be
made by a contractor in violation

of his contract, and permit the

authorities to pay for such im-
provements, equity will not enjoin

the authorities from enforcing pay-
ment of assessments made therefor,

under authority of the charter. iJu-

scnbury v. Mayor of Newark, 295

2. As a general rule, equity will not

interfere to restrain the collection

of an assessment which is illegal

or void, merely because of its ille-

gality ; there must be some special

circumstances attending the injury

threatened to bring the case within

some recognized head of equity

jurisprudence : otherwise, the per-

son aggrieved will be left to his

remedy at law. Id,

3. The objection that the party has
never had an adequate remedy at

law, cannot avail him in this case;

the reasons considered. Jd.

4. Under an injunction bill against

city authorities to restrain a sale

of complainant's land to pay an

alleged fraudulent and void assess-

ment for street improvements, an
order for proof was entered by de-

fault. Order set aside on the

ground of surprise. Lewis v. City

of Elizabeth, 298

5. A municipal corporation has a

much stronger claim for relief

against the consequence of delay

and negligence of the officer upon
whom the charge of its litigation

is devolved, than an individual

acting for himself in his own in-

terest, would have against the con-

sequences of the neglect of his so-

licitor or counsel. Id.

6. A party aggrieved by an illegal

assessment, has his remedy at law,

and when that is adequate and
ample, equity will not interfere. Id.

7. In this case no fraud is shown, ex-

cept by vague and inconsequential

statement, and if there was, the

complainant is bound by his laches.
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The improvements for which the'

assessment was made, were all paid

for long before the bill was filed. 1

Id!

Under a provision of a city charter,

that "where streets and ordered to

be opened, graded, or paved, orj

where side or crosswalks are or-j

dered to be made, the owners of
j

property on the line thereof may'
open, grade, and pave, or lay side^

or crosswalks at their own expense,'

but in the manner directed by the

board of councilraen, provided they

do the same within a reasonable

time, to be fixed by said board,

otherwise said improvement shall

be done by the city, in the manner
provided by this act." Held—

8. That permission given to property
owners to grade a street, for open-
ing, regulating, and grading which
an ordinance was passed upon
their application, did not take
away from the council their power
over the matter of regulating and
grading the street. Morris v.

Mayor and Council of Bayonne, 345

9. That the property owners havingl
graded only a part of the street,!

leaving the rest of it ungraded, and
having ceased to do any work on
it, the council \TOuld not be re-

strained from completing the work.
Id.

10. A party has no standing to in-

• voke the aid of the court against

the execution of a public improve-
ment by the municipal authorities,

because he will thereby be made
liable to be assessed for such im-
provement, if, as he insists, the
authorities have no power to make
the improvement. Id.

11. It appearing from the bill and
appended affidavit, and not being
contradicted, that the complain-
ant's lands in Elizabeth had been
fcold by the city for assessments, in

connection with other lands not
owned by him, and that the com-
plainant's off^er to redeem his own
lands had been refused by the city,

unless payment were also made of

the assessment on the lands not
his, an injunction was granted re-

VoL. X. 2

straining the city from executing

and delivering a declaration of sale

of complainant's land. Duncan v.

City of Elizabeth, 430

NE EXEAT.

Motion to discharge writ refused, for

insufficiency of answer and affida-

vits. Myer v. Myer, 28

NEGLIGENCE.

See Executor, 1.

Municipal Corporation, 5.

NON-JOINDER.

See Practice, 26.

NOTICE.

ASee Mortgage, 7.

Practice, 4, 7, 8

ORPHANS COURT.

, The Orphans Court cannot try title

to lands, under proceedings for

sale thereof for payment of debts.

Swackhamer v. Kline's Adm'r, 503

.The Orphans Court has power to

revoke letters of guardianship ob-
tained through false representa-

tions. Clement's Appeal, 508

PARENT AND CHILD.

, Having voluntarily assumed the
support of his step-daughter, the
complainant is not entitled to com-
pensation for her support. In the

absence of an express promise
made by the child after attaining

majority to repay the step-father,

no compensation can be recovered
by him at law or in equity for such
support. Saggerty v. McCanna, 48

. A mere promise by a father to re-

ward a daughter for her faithful

discharge of her filial duties, in

the absence of any contract or legal
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obligation on wliicli an implied

promise to pay her can be based,

is not such an agreement as will

support a mortgage subsequently

executed to her against the fathei-'s

creditors. Gardner's Adm'r v,

Schooley, 150

. The law will not imply a promise
on the part of a parent to pay a

daughter for services rendered by
her in his household. Id,

PAKTIES.

1. Bond holders are not necessary

parties to a bill for foreclosure by
their trustee, of the mortgage given
to secure the bonds. Under the
circumstances of this case, the

petitioners are not proper parties

complainant, but will be admitted
as defendants, if they desire. Wil-

liamson & Upton V. N. J. So. R. Co.,

13

2. Gestuis que trust are necessary par-

ties to a bill for foreclosure by
their trustee. Allen's Eo^rs v. Roll,

163

See Mechanics Lien, 9.

Pleading, 3, 11.

PARTITION.

To entitle a tenant in common to

an account of rents and profits from
his co-tenant for use and occupa-
tion of premises held in common,
he must show exclusive possession
of the premises, or that some profit

has been derived therefrom for

which the co-tenant ought to ac-

count. Barrell v. Barrdl, 173

. Though no question be made as to

the legal title of a tenant in com-
mon to the share which he claims
to own in the real estate of which
he seeks partition, yet, where a par-
tition is sought in a court of equity,
it will only be accorded on equita-
ble terms, where it seems to the
court just that such terms should be
imposed. Id.

. After certain specific devises to his

sons, G. and H., the testator direc-

ted, that in the division of his es-

tate, the sum of |8000 be charged
to G., and 111,000 to H., on account
of the real estate specifically de-

vised to them, and gave the rest of

his estate, real and personal, to his

four children, G., H., M., and C,
to be equally divided between them.
G. and H. were appointed execu-
tors, and proved the will. They
took the entire personal property,

and slill hold a large surplus of it,

refusing, without reason, to pay to

M. and C. their proportions of such
surplus, or of the $19,000 charged
by the will upon G. and H. G.
filed his bill for partition of the
real estate not specifically devised,

against the other children. Held,
that the shares of G. and H., in the
residuary real estate, must be
charged respectively with the three-

fourths of $8000 and $11,000, with
which they were made chargeable
by the will. Id.

PARTNEESHIP.

The acceptance by a creditor of a co-

partnership, of a note made by one
of the partners in the name of the
firm, after the death of the other

partner, held, under the circum-
stances, not to discharge the estate

of the deceased partner from the
debt, there being no evidence from
which the conclusion could be
drawn, or the implication arise,

that the creditor intended to dis-

charge the estate of the deceased
partner. Titus v. Todd's Adm'r,

458

See Injxjnction, 12.

PAYMENT PEO TANTO.

See Injunction, 1.

PERSONALTY.

See Equitable Conversion.
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PLEA.

See Pleading, 6.

Practice, 16.

PLEADING.

1. When a party seeks relief in equity

from liability for acts done under
his authority, on the ground that

the authority was fraudulently ob-

tained, he must show wherein the

fraud consists ; the mere allegation

of fraud is not sufficient. Smith v.

Kuhl, 38

2. A who has had joint business with
B, to whom C has lent his notes

and checks to be cashed for B's

benefit, cannot, on his bringing suit

at law against C on such notes and
checks of which he has become tlie

owner in his own separate riglit, be

required to plead with B in order

that it may appear whether there is

not something due from him to B
in their joint business, which may
be applied to the payment of the
indebtedness of C to A, on the

notes and checks. Such is not the

object of an interpleader. Id,

i. Executors suing for legacies

charged upon lands after the estate

has been settled, and having no in-

terest whatever in the legacies,

cannot maintain the suit without
joining the legatees as complain-
ants with them. Cool's Executors

V. Higgins, 117

t. An allegation in the answer as a
defence to a bill for a foreclosure

of a purchase money mortgage, that

"part" of the land intended to be

conveyed has been omitted from
the description, by metes and
bounds, without stating what part,

or whether the land is not other-

wise sufficiently described to be
fully identified, is insufficient. Al-
len's Executors v. Boll, 163

^ The defence of an alleged error in

nis deed cannot avail the defendant
under his answer to a suit for fore-

closure of a purchase money mort-
gage. "

Id.

6. A stated account is prima facie a
bar to a suit for account. But the
defendant in pleading it, must by
his plea, although neither fraud nor
error be charged, aver that the
stated account is just and true to the
best of his knowledge and belief.

For want of such averment, plea
overruled, with leave to amend,
Driggs v. Garretson, 178

7. Want of capacity as a defence to

the enforcement of a contract,

should be distinctly set up in the
answer. Miller's Administrator v.

Miller, 354

8. Defendants obtained an extension
of time to answer, on an ex parte
application, after the expiration of
the time limited by law for answer-
ing. In their answer they set up
usury. It was ordered that so much
of the answer as set up usury, be
struck out, or that the defendants
introduce into the answer, an oiler

to pay the principal actually re-

ceived, with lawful interest. Hill
V. Colie, 469

9. The rule is not entirely inflexible,

that the substance of the complain-
ant's case must be contained in the
stating part of the bill. Rorback v.

Dorsheimer, 516

10. A charge of fraud should not be
general, but if so charged, the tle-

fect must be taken advantage of by
demurrer. Id.

11. The sureties of administrators can-
not be joined as substantial parties

to a bill against the representatives
of such administrators, which is

grounded on an alleged desvasia\ it

committed by such original admin-
istrators. Id

12. The proper course of proceeding
in such case, pointed out. Id.

13. An answer which admits that a

mortgage was executed to the com-
plainant, a corporation, of "the
purport and effect set forth in the
bill,"' does not raise any issue as to
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the corporate existence of such
complainaut, oi* its capacity to take
such mortgage, Baiterjield v.

Savings Bank, 533

See Peactice.
Township Attthorities, 1.

Usury, 7, 10, 12.

POLICY OF INSURANCE.

See UsiTBT, 1, 8, 9.

POWER.

1. A judgment recovered against a
devisee for life, vested under the

will with power to consent that the

executors should sell the real estate

at their discretion and appropriate

the income for the support of such
devisee and his family, during the

devisee's life, does not work an ex-

tinguisliment of the power. The
lieu of the judgment is subject to

the power. Leggett v. Doremus, 122

2. The power to consent to a sale is!

not extinguished in all cases where
the donee of the power is the life

tenant, even by the absolute aliena-

tion by him of his life estate. The
rule is, that so long as nothing is

done in derogation of the alienee's

estate, the alienation has no opera-!

tion on the power. ld.\

3. When a power is executed, the

person taking under it, takes under,

him who created the power, and:

not under him who executes it.l

The only exceptions are, when the'

person executing the power has|

granted a lease or any other inter-l

est which he may do by virtue of

liis estate, for then he is not al-

lowed to defeat his own act. But;

suffering a judgment is not within
the exception as an act done by the
party ; it is a proceeding in invitum,

and therefore falls within the rule.

Id.

See Wfll, 17.

PRACTICE.

1. A supplemental bill directed to be
filed by trustees, distinctly and fully

setting up the claim insisted upon
by petitioners, and making all par-
ties in adverse interest, defendants.
The litigation under the supple-
mental bill to be contined to the
subject matter thereof. The frame
of the bill and the parties to it, to

be settled by the court. William-
son and Upton v. N. J. So. R. R.
Co., 13

2. When a foreclosure suit has pro-

ceeded to decree pro confesso and
order of reference, and the mort-
gaged premises are then sold,

though the purchaser will be ad-
mitted as a party defendant, he
will not be permitted to answer.
He may be present at the taking
of the account and avail himself ©f
all the defences which the mortga-
gor could, after the decree pro con-

J'esso against him. Hewitt and
Ward V. Montclair BfiUway Co., 100

3. But when the suit has proceeded
to final decree, though tlie pur-
chaser be admitted as a defendant,

he cannot contest the complainant's
claim. Id.

•4. The sheriff's return " served" upon
the subpoena, is presumptive proof
of the service of the notice re-

quired by the 3Sth rule. Bell v.

Gilmore, 104

5. A suit to foreclose a purchase
money mortgage on lands convey-
ed to the mortgagor by deed with
covenant against encumbrances,
which were, at the date of the

deed, and at the commencement of

the suit, subject to judgments, the

amount due on the judgments ex-

ceeding that due on the mortgage,

so that no deduction could be made
from the mortgage debt, stayed

until the premises should be re-

leased from the lien of the judg-

ments. Dayton v. Dusenbury, 110

6. Executors suing for legacies

charged upon land, after the es-

tate has been settled, and having
no interest whatever in the lega-
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cies, cannot maintain the suit with-

out joining tlie legatees, as com-
plainants with them. Cool's Ez'rs

v.Hic/gins, 117

7. Notice of application for assign-

ment of dower, by publication,

where all the persons interested in

the lands reside in this state, is a

nullity, and assignment of dower
to a widow under proceedings had
upon such notice, is illegal. Pier-

son V. Hitchner, 129

8. Minors, who have no guardians,

are entitled to notice of such ap-

plication, and guardians ad litem

should be appointed for them. Id.

9. A defendant can liave positive re-

lief against the complainant, even

as to the subject matter of the suit,

only by cross-bill. Allen's Ez'r v.

Roll, 163

10. Where, at the reference before a

master, an encumbrancer finds that

a co-defendant, also liolding an en-j

cumbrance upon the mortgaged
premises, claims an unjust priority

over him, and nothing has appear
ed in the case to lead him to sup-

pose that such priority would be

claimed, and he is unable eflectu

ally to litigate the matter and re-

sist the chiim before the master
the court will, if necessary to his

protection, and to effectuate the

ends of justice, give him leave to

file a cross-bill. Huber v. Diebold,

170

1 1. An objection that the complain
ant has a complete and adequate
remedy at law, comes too late at

the hearing. Cutting v. Dana, 265

12. Although the court may of its own
accord dismiss the bill when it ap-
pears on the hearing that the com-
plainant has a complete and ade-

quate remedy at law, notwithstand-
ing the objection was not taken in

the pleadings, nor noticed in the
argument, yet under such circum-
stances, it is the duty of the court

to retain the cause, provided it be
competent to grant relief, and have
jurisdiction of the subject matter.

Id.

13. A mistake in ante-dating a sub-
pojna, when in fact it was not issued

before the filing of the bill, may be
corrected. Dinsmore v. Wesicott,

302

14. A defect in the aflBdavit of mail-
ing a copy of the notice to an ab-

sent defendant, in not showing
that the place to which it was di-

rected w;is the defendant's post-

ofiice address, may be remedied by
supplying the proof by way of
amendment. Id.

15. A party claiming an interest in

premises against which a foreclos-

ure has been commenced, under a
deed not recorded at the filing of

the bill, is bound by the proceed-
ings in the suit, so far as the prop-
erty is concerned, as if he had been
made a party to the suit. His not
being made a party to the suit,

does not affect the title of the pur-

chaser at the sale. Id.

16. The pendency of an action at law
by A against B, in a court of an-

other state, constitutes no bar to a

suit in equity here by B against A
for the same object. Fulton v.

Golden, 353

17. A husband is not a proper party

complainant to a bill by his wife

for a reconveyance to her of land
which she and her husband con-

veyed to the defendant, and which
was then her separate estate. JBar-

rett V. Doughty, 379

18. Leave given to amend by substi-

stituting a proper and responsible

person as next friend of the wife,

and making the husband a party

defendant. Id.

19. A misjoinder may be assigned at

cause for demurrer, ore tenus, as

the argument, though a general

demurrer for want of equity be

overruled. Id.

20. It is the settled practice that

where a demurrer is put into the

whole bill for causes assigned on

the record, if those causes are over-

ruled, the defendant will be al-

lowed to assign other causes, ore
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tenus, at the argument, but the de-jj PEESUMPTIOX.
murrer ore ienus, must be for some'

cause which covers the whole ex-l See Deed, 1.

teat of the demurrer. Id. i Husba^T) axd "WrFE, 5.

PEINCIPAL AND AGENT.
21. Leave given to amend injunction

bill, after answer filed, without

prejudice to the injunction or other

oi-d'ers made in the suit. Lanning
,

. .

V. Heath 425 '!• A principal who has executed a

1

1 contract for the sale of land, and
22. The answer not to be withdrawn,

but left on file, and the suit to pro-

ceed upon the newly engrossed

amended bill. Id.

23. Cestui que trust should be joined

with trustee in a suit for the recov-

ery of property belonging to the

former. Elmer v. Loper, 475

24. Where cestui que trust was made
a defendant in such a suit, an

amendment was ordered at the

hearing, striking him out as de-

fendant and making him a com-
plainant. Id.

25. An injunction, is.sued on bill and

answer, restraining the defendants

from carrying on their business in

si>ecified ways, was, after the lapse

of a year, modified without oppo-

sition on part of complainants.

Under the modified injunction, the

business was carried on for another

year, when the cause was brought

"to hearing upon the evidence. The
proof being held to be insufficient

to justify a decree putting an end

to the ilefendants' business, the

cause was ordered to stand without

final decree, with permission to

either party to apply for leave to

produce additional proofs, or to be

heard anew. Meanwhile, neither

partv to pay costs to the other.l

Meigs v. Lister, 489

1

26. The non-joinder of parties, whose'

absence simply renders the defend-

ant liable to a revival of the litiga-

tion, cannot, as a general rule, be

taken advantage of at the final

hearing. Voorhee^ Ei^r v. Melick,

523

See Appeal,.
Assistance, wkit of.

Creditor ajjd Debtor, 1, 2.

Divorce, S.

Purchaser.

authorized an agent to receive an
installment of purchase money un-
der the contract, and given the
purchaser to understand that the

balance was to be paid to such
agent, cannot repudiate the agency
and refuse to execute the deed be-

cause the agent, to whom the pur-
chaser'has paid the whole of the

purchase money, is unable to pay
it over to the principal. Hand v.

Jacobus, 154

Payments made to an agent, on
account of principal and interest of

a bond allowed the debtor, the

action of the creditor, having been
such as to estop him from denying
the agencv. Haines v. Pohlman,

179

PEIZE MONEY.

The right to prize money vests in

the emptor from the time of capture,

and not from the condemnation.
Matter of Sicartuvufs uill, 369

PUECHASEE.

1. Application for order for posses-

sion by puichaser of mortgaged
premises at sheriflf's sale ; order

accordingly. Frazier's Administra-

tors V. Beatty, 343

,
Purchasers at sales under decrees

of this court, if not already parties

to the suit, are regarded, to a cer-

tain extent, as parties to it, to be

under the control of the couit on
the one hand, and under its pro-

tection on the other. Such pur-

chaser may tlierefore be compelled

to complete his purchase in a sum-

mary way by an order upon him.

without a bill, to pay the money oi
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bring it into court. Silver v. Camp-
bell, 465

^ee Easement.
Mechanics Lien, 5, 6, 8.

Practice, 2, 3.

Redemption.
Sheriff's Sale, 5.

Specific Performance, 2.

Usury, 3.

Will, 1, 2.

RAILROAD COMPANY.

1. Question of receivership, in this

case, not passed upon, the trustees

having filed their petition that the

receiver appointed under another
application might be directed to

deliver to them as trustees under
the mortgage, the possession of the

New Jersey Southern Railroad,

including the L. B. and S. S. road
and its appurtenances. William-

son arid Upton v. The New Jersey

Southern B. R. Co., 13

2. Where a surety, who was subroga-

ted to the rights of a land owner
to whom the former has been com-
pelled to pay the debt of his prin-

cipal for land taken by the princi-

pal, (a railroad company,) under
the exercise of the right of eminent
domain, applied to this court to

enjoin the use of the company'sj
road over the land

—

Held, that it

was not necessary to his protection

to prevent such use, there being
nothing to be gained by him
through such injunction ; the com-
pany being insolvent, and its affairs^

in the hands of a receiver, and the

road being operated for the accom-
modatiorl of the public, merely byi

a trustee of holders of bonds of

the company, with a view to a:

more advantageous sale of the prop-'

erty on foreclosure. In the matter]

of Abram S. Hewitt, 210

3. Where land has been taken under
the exercise of the right of eminent
domain, and a question is pending
in a court of law as to the amount
of compensation to which the land

owner is entitled, he will be pro-

tected in his constitutional right to

possession of his property, until

his compensation be ascertained

and paid or tendered to him ; and
the company in whose favor the
condemnatiun is made, will not be
permitted to take possession of the
land on tendering so much of the
compensation as is not in dispute,

but will be restrained from so

doing. Melller v. Easton and Am-
boy Railroad Co., 214

4. To secure the land owner in his

constitutional right, and at the
same time to spare the company
unnecessary delay, the court will,

on the latter paying the land
owner so much of the compensation
as is undisputed, and the costs of

the suit in this court, and paying
into court an amount sufficient to

cover the disputed claim, to the
end that the land owner may have
the same if adjudged by the court
of law to be entitled thereto, per-

mit the company to take possession

of the land. Id.

5. A receiver under the supplement
of March 17th, 1870, to the act to

prevent frauds by incorporated
companies, directed to sell the

property, part free from encum-
brances, and part subject thereto,

and the order and manner of sale

specifically directed. Middletony.
New Jersey West Line Railroad

Co., 306

6. Question of constitutionality of

that act not passed upon. Id.

7. Where a railroad company had
entered into a written agreement
for their right of way, with the

person who was the ostensible

owner, and also the owner of record,

of the property over which the

right of way was sought, and by
virtue of a license in such agree-

ment, entered into possession and
graded their road-bed, and pro-

ceeded to lay their track, an in-

junction to restrain them from the

use of the property at the suit of

the wife of such ostensible owner,
who claimed that at the time of

making such agreement, she waa
the real owner of the property by
deed unrecorded, and that the

agreement and license were made
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•without authority, was refused; it

appearing that she was cognizant

of the entry of the company and of

their work upon the property, and

gave them no notice of her owner-

ship, nor repudiated the agreement

or license, and the company were
guilty of no negligence. Pickert v.

Ridgefield Park Railroad Co., 316

8. The Hudson Tunnel Railroad

Company, claiming to be a corpo-

ration organized under the General
Railroad Law, having entered

upon land of complainants without

their consent, and having made
large excavations therein, were re-

strained from further prosecuting

their work until they should make
compensation. 3L & E. R. R. Co

V. Sudson Tunnel Co., 884

9. Such entry having been made, not

only without the permission, but

against the warning and protest of

the complainants, the defendants

have no equity to be permitted to

proceed with their work, even in

view of their effort to make com-
pensation, on the ground of acting

in good faith in beginning their

work, and under misapprehension
of the authority of the municipal
authorities (by whose permission

they entered) over part of the

premises. There is neither mis-

take, accident or exigency. Id.

10. That part of the land taken was
part of a public street, does not

affect the right of the owners to

compensation. Id.

11. The necessity of first making com-
pensation is not avoided by the

plea that the work in which the
defend.mts are engaged is an ex-

ploration. It is not the explora-

tion contemplated by a charter,

giving license to enter upon lands

to explore, &c. Id.

12. Equity will enjoin a trespass

which is continuous, and invades

proprietary rights. Id.

13. Under a clause contained in theiri

charter, that if a railroad company
sliall find it necessary to change
the location of any portion of any

1

turnpike or other public road, they

are authorized and empowered so

to do and to occupy such portions

of the turnpike or road as they

may deem necessary or expedient,

&c., the company are not the sole

judges of the necessity or expedi-

ency of changing the location, &c.

They have not the power to change
the location whenever they shall

decide that it is necessary or ex-

pedient, but only when the neces-

sity, in point of fact, exists. E. A.
R. R. Co. V. The Inhabitants, &e., 565

See Mortgage, 1.

RECEIVER.

See Railroad Company, 1, 5.

RELEASE.

See Mortgage, 7, 8.

REDEMPTION.

1. A purchaser, (first mortgagee,) at

a sale under a foreclosure suit upon
his mortgage, to which suit a sec-

ond mortgagee was, by oversight,

not made a party, is entitl-ed to re-

quire the second mortgagee to re-

deem in a reasonable time, or to

be foreclosed. Parker v. Child, 41

2. Such purchaser, as prior incum-
brancer, must be redeemed, not

only to the full amount due for

principal and interest upon his

mortgage, but also to the full

amount of the purchase money paid

by him over and above such

amount, the excess having been ap-

propriated in payment of claims

prior to the second mortgage, and
the purchaser being tiiereby subro-

gated to the rights of the holders

of those claims. Id.

3. The purchaser, if redeemed, must
account for the rents and profits

during his occupation of the pre-

mises, and cancel a mortgage given

by himself thereon, after he had
received his deed. Id^

See Mortgage, 5.
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BENTS AND PEOFITS.

See Dower, 3.

Paktitiox, 1.

Eedemption, 3.

BESIDUAEY KEAL ESTATE,
SHAEES CHAEGED UPON.

See Partition, 3.

EESIDUE.

See Well, 13, 14.

EESULTING TEUST.

See Husband and Wife, 6.

EEVIEW.

litimates as to the value of property

must be demonstrably erroneous to

induce the court to interfere with
them on appeal. Voorhees' Execu-

trix V. Melick, 523

SALE OF LAND.

1. An adjournment of a sale of real

estate under a public statute, for

any period not exceeding one week,
need not be advertised in the news-
papers. A formal adjournment of

the sale from week to week is

suflScient. Hewitt v. Montdair Rail-

way Co., 392

2. Application to set aside mastei-^s

sale refused, no improper control

of complainant's solicitor over the
adjournments, nor any surprise

upon the petitioner, appearing;
nor that any greater price could be

obtained upon a re-sale, or that a
re-sale could in any way benefit

the petitioner. Jd.

See Sheriff's Sale.
Tenant by Curtesy.
Will, 17.

SEPAEATE ESTATE.

See Judgment, 2.

Married Woman.

SETTLEMENT.

See Husband and Wife, 5.

SHEEIFPS SALE.

1. A refusal to adjourn a sale, in the

exercise by the sherijQT of a reason-

able discretion, is not sufficient

ground for setting the sale aside.

Morris v. Woodward, 32

2. A requirement that twenty per
cent, of the purchase money shall

be paid at the close of the sale,

and satisfactory security be given
for tlie balance, will not suffice to

set aside the sale, where no com-
plaint was made of the terms, nor
any relaxation of them requested,

and where it does not appear that

any one was prevented from bid-

ding by reason of them. Id.

3. Where an agreement is made by
the complainant with a mortgagee
defendant, present at the sale and
intending to buy in the property,

to protect his claim if necessary,

that if such mortgagee would not

bid, and would permit him to buy
the property, he would pay his

claim, and by reason of the latter

not bidding in pursuance of such
agreement, the property brought
much less than it otherwise would
have done, thereby throwing upon
the mortgagor, against whom the

complainant had taken a personal

decree for deficiency, a liability for

a greater deficiency, such agreement
is a fraud upon the mortgagor,

which vitiates the sale. Id.

4. Application to set aside a sherifi's

sale on the ground of unfairness,

arising from an alleged misunder-
standing as to the manner of sale

and the amount and apportionment
of encumbrances, refused. Bullock's

Executors v. Woodward, 279

5. The complainant took a decree for

sale of the mortgaged premises to

raise the interest due on the mort-

gage, and costs of suit. The prin-

cipal was not due. The decree

provided for the sale of the prem-
ises to raise the interest and costs,
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and that the mortgage stand as al

lien for the payment of the princi-l

pal, with the interest to become
due thereon, according to the con-i

dition of the bond. The complain-

ant purchased the property at the^

sale under the execution, and sub-

sequently applied to be relieved'

from his bid, on the ground of sur-

prise ; that he was not aware that

in purchasing the property, he
would extinguish hLs mortgage.

i

Application refused. Mott v. Shreve,

438

SOLICITOR. I

i

See Mtxnicipal Corporation, 5.
^

Township Authorities, 3.

SPECIFIC PERFOEI^IANCE.
\

1. Where a wife refuses to join in a
conveyance of lands which her hus- I

band has sold, and there is no
proof of fraud on the part of the

husband in her refusal, the court

will not compel the husband to

procure a conveyance or release by
her, or require him to furnish an
indemnity against her dower. Meil-

ly V. Smith, 158

2. Specific performance in such case

refused, and the purchaser left to

his remedy at law, it not appear-
ing that he was willing to pay the

full balance of the purchase money
and accept a deed from the vendor
alone. Id:

3. Though, in general, the Court of

Chancery will not entertain a bill

for specific performance of con-

tracts for chattels relating to mer-
chandise, but will leave tlie party,

to his remedy at law, yet, notwith-

standing this general distinction

between personal contracts for

lands, in some cases, equity will

enforce contracts lor personal prop-!

erty. Cutting v. Dana, 265'

4. "Where the complainant has not a

clear, complete, and adequate rem-
edy at law, or where some other

ingredient of equity jurisdiction is

mixed up in the transaction, equity

will interfere to decree specific per-

formance of a contract for a sale of
a debt. Id.

, Where a party agrees to assign a
claim, upon the delivery to him of

certain notes by a certain day, and
the notes are then tendered, the

ofier is thereby accepted and the

contract complete. That accept-

ance is a sufiicient legal considera-

tion for the engagement. There is

no want of mutuality in such a con-

tract. Id.

, An administrator is entitled to en-

force specific performance of a con-

tract made with his intestate for

the purchase of real estate. Mil-

ler's Administrator v. Miller, 354

, Want of capacity, as a defence to

the enforcement of a contract,

should be distinctly set up in the
answer. Id.

. To a bill by an administrator to

compel specific performance of a
contract made with his intestate,

for the purchase of real estate, it

was objected that the administrator

was not properly before the court

to entitle him to a decree ; that

the intestate's widow would not re-

lease her dower; that the contract

provided for opening roads through
the property ; and the administra-

tor was in laches in filing the bill.

Held—1. The judgments against

the heirs were not liens upon the
property. 2. The widow did not
appear to have been requested to

relea'^e her dower, but appeared to

have been willing to do so, provi-

ded the purchase money were paid
to the administrator; and the ad-

ministrator, by the bill, tendered a
release of the dower, on the pur-

chaser's performance of agreement.
3. The heir-at-law could have
opened the roads provided for in the

contract. 4. The lapse of two and
a-half months after taking out let-

ters of administration, which was
on the day when the deed was to

be delivered, before filing the bill,

does not deprive complainant of

the right to bring this suit. Miller's

Adm'r v. Miller, 354

, When a contract which should be
enforced contains inequitable pro
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visions, equity will decree per
formance of it, only upon such

terms and with such restrictions,

as to secure equity in the premises.

Id.

10. Time, in this case, is not of the

essence of the contract. Id.

11. Specific directions by the court,

as to the carrying out of the agree-

ment ; the terms of the mortgage
to be given for the purchase mon-
ey ; and the disposition of the pur-
chase money and securities. Id.

See Contract.
Makbied Woman.

STATUTE OF FEAUDS.

See Bona Fide Purchaser.

STAY.

See Mortgage, 4.

Practice, 5.

STOCK.

1. The market value of stock is the
actual price at which it is com-
monly sold. That price may be
fixed by sales of the stock in

market at or about a given time.
If no sales can be shown on the
precise day, recourse may be had
to sales before or after the day, and
for that inquiry, a reasonable range
in point of time is allowable.
Douglas V. Merceles, 144

2. Under a reference to ascertain the
market price of a certain stock on
a given day, the intrinsic value of
the stock should not enter into the
estimate, unless there has been no
market price within a reasonable
period, either before or after that
day. Id.

8. It is not material, in ascertaining
such value, to inquire why the
stock appeared in the market when
it was not thrown on the market
in large quantities, and there is no
reason to doubt that the seller ob-

tained the best price he could for
it. Id.

SUBPCENA.

See Practice, 4.

SUBROGATION.

The right of substitution or subroga-
tion is a purely equitable one, and
the extent to which it will be ex-
ercised must often depend upon
circumstances. Whether it will

be extended to the extremest point,

so as to include all the rights of

. tl^e creditor, must often depend on
whether it is necessary to the pro-
tection of the surety tliat it should
be so. Matter of Abram S. Hewitt,

210

See Bedemption, 2.

SUPPLEMENTAL BILL.

See Practice, 1.

SUPPORT.

See Parent and Chiuj, 1.

SURETY.

See Pleading, 11.

Railroad Compant, 12.

Subrogation.

SURPRISE.

-See Decree, 2, 8.

Municipal Corporation, 4.

Sheriff's Sale, 5.

TAX.

See Deed, 4.

Mortgage, 17.

TAX WARRANT.

1. The warrant for sale of land for
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taxes, under the act '" to make
taxes a lien on real estate, and tol

authorize sales for the payment of!

the same," {Nix. Dig. 947,) must|

be issued to a constable of the town-
ship. There is no authority for

issuing it to the collector of taxesj

Dinsmore v. Westcoit, 470

2. A deed made bv a collector, under
a sale in pursuance of a warrant

under that act, held void. Id.

TENANT BY CUKTESY. !

1. "Where lands, subject to curtesy,

are sold by commissioners in such
manner as to pass title free of the

curtesy, the interest of the proceeds

will belong to the tenant by cur-

tesy, during life. Jacques v. £nn is,

402

2. The lands in this case held not to

have been sold free of curtesy but

subject to it, because the order of

the Orphans Court directing the

sale was made without the tenant

by the curtesy having been made
a party to the proceedings, and
without any adjudication what-
ever, respecting his estate. Id.

TENANT IN COMMON !

See Paktitiox, 1.

TIME. I

See Specific Performance, 10.

TOWNSHIP AUTHORITIES.

1. Township authorities upon which
devolves by law, the duty of keep-
ing the public highways in good
order aud repair, and which are
liable to indictment for failure or
neglect to perform such duty, have
such special interest beyond the
public at large in the highways,
as entitles them to file a bill in

their own name, to restrain the
shutting up or rendering impassa-
ble such highways. £J. and A. M.
M. Co. v. The Inhabitants, &c., 565

2. It is not necessary to the mainte-

nance of such suit, that special au-
thority be given to the authorities

by meeting of the inhabitants of

the township in town meeting as-

sembled. The power and duty of

defending the township reside in

some of its officials, without the ne-

cessity of convening a town meet-
ing to authorize the institution of

every particular suit. Id.

3. It will be presumed in such pro-

ceedings as the present, that the so-

licitor and counsel who filed the

bill, had full authority to com-
mence the suit. Id.

TRESPASS.

See Eatlroad Company, 12.

TRUST AND TRUSTEE.

1. A charge of all testator's debts and
funeral and testamentary expenses
upon all his estate, real and per-

sonal, not otherwise specifically

bequeathed, is equivalent to a
trust for sale of all the real and
personal estate not otherwise spe-

cifically bequeathed for the pur-

pose of paying those debts and ex-

penses ; and executors deed there-

for will pass to the purchaser, both

the legal and the equitable estate.

Deuet/s Executors v. Mugijles, 35

2. The general rule is, that a pur-

chaser is not bound to see to the ap-

plication of the purchase money
when the testator's debts are

charged generally upon his estate.

There are exceptions to it, where
there is a breach of trust by the

executors, and the purchaser is a
party to it, and where the purchase
is after the iustitution of a suit

which takes the administration of

the estate out of the hands of the

trustee. There is no such allega-

tion here. Id.

3. It is not necessary to a trust that

there should be any transfer of

property, whether the fund be in

the possession of the donor or of
another. The property may still

remain as it was, and the donor
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may constitute himself as the pos-

sessor, trustee of it, Eaton v
Cook, 55

4. If a person, by a written instru
ment, or by word, directs his
debtor to hold the money due, in
trust for a third person, and such
direction is communicated to the
debtor, an eflectual trust in favor
of the donee is created, especially
where, as in this case, the debtor
has acted on the direction and con-
sented to the arrangement. Id.

5. In construing a declaration of
trust :

" I hereby cancel the above
bond and give it voluntarily to

Mrs. J. C. and her heirs," verball
declarations of the donor, made
prior to and contemporaneously
with the gift, and relating to it,

are competent evidence as to whom
she meant to designate by the
words " her heirs." Id.

6. Bill of interpleader as to moneys
deposited in bank by trustee in
name of cestui que trust, and de-
manded by both. Expenses of
trust directed to be paid to trustee,
and balance to cestui que trust.

Rahway Savings Institution v
Drake, 220

7. In this case, the court refused to
appoint a married woman trustee
of funds of which she was entitled
to the interest for life, upon con-
siderations of marital influence,
domicil, and near relationship to
the remaindermen. Parker's Ex-
ecutors V. Moore, 22S

8. When trustees are discharged from
their trust under the will, several
trustees will be appointed to take
charge of different portions of the
estate, if for any reason it is neces-
sary or desirable. Id.

9. Where there is a bequest of tlie in-
come of a sum of money to one for
life, and then the principal to
another, without any trustee being
named in the will other than the
executor, he will be held to be
trustee. jd^

10. A trustee who brings into court

an account of his dealings with the
trust estate, manifestly unworthy
of credit, is not entitled to compen-
sation for his management of the
trust property. Elmer v. Loper,

475

11. Where a mortgagee or trustee has
so intermingled the trust property
with his own, that it is impractica-
ble to ascertain how much of cer-
tain charges, such as taxes levied
upon the whole property, ought to
be borne by the trust estate, he is

entitled to no allowance in respect
to such charges. Id.

12. When property is sold by a trus-
tee in violation of the terms of the
trust, equity will hold such trustee
responsible for the highest value
of the property. Voorhees' Execu-
trix V. Melick, 623

See Executor, 2.

Mortgage, 5, 15, 16.

Vendor and Purchaseb.
Will, 1, 2, 9, 10, 12.

USUKY.

1. A requirement by the lender, (an
insurance company,) that the bor-
rower take out a policy of insur-
ance as a condition of making the
loan, is not, of itself, evidence of
a usurious agreement. Washington
Life Ins. Co. v. Silk Co., 160

2. Though strict proof of the defence
of usury is required, the weight of
evidence will not be disregarded
under that defence. Warwick v.
Marlatt, 188

3. The purchaser of mortgaged prem-
ises at a sheriff's sale, may avail
himself of the defence of usury
against a prior mortgage, though
he purchased subject to that mort-
gage. Id.

4. An agreement between the holder
of a usurious mortgage and the
mortgagor, that, in consideration
of a deduction allowed the latter
by the former, in the settlement of
certain debts due him from the
mortgagor, the mortgage should be
regarded as purged of usury, will
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not remove the taint so long as the

mortgage remams in the same
hands. Id.

5. Such holder is not entitled to re-

cover the amount actually loaned.

The supplement of April 12th,

1864, applies only to contracts

thereafter made. Id\

6. In a suit to foreclose a usurious

mortgage, the mortgagor is not en-

titled to a deduction of all the in-

terest paid on the whole principal

sum of the mortgage, but only of
|

the interest on the excess of such
principal sum over the amount
actually loaned. Bedle v. Warddl,\

349

7. The facts as proved, hdd not suffi-|

cient to support the defence ofi

usury, but, if sufficient, held not|

to be stated with sufficient certainty!

in the answer. Homeopathic Ins)

Co. V. Craiif, 418

8. Where a policy of life insurance is

issued in good faith, at fair and
customary rates, as part of an
operation wherein a loan to the'

policy holder is the other part, the'

legality of the loan cannot be ques-

tioned, though it was dependent on
the taking out of the policy. The
transaction must be judged by the

criterion of good or bad faith. Id

9. The bargain will not be held to be
usurious because suspicious cir

cumstances attach to it, nor because

such bargains are susceptible of

being made a mere cloak to cover

usury. That the policy was taken

out as a cloak or device to evade
the statute, must be established by
cogent proof, direct or inferential.

Id,

10. The facts and circumstances of

the usurious bargain must be par-

ticularly set forth in,, the answer.
Id.

11. Usury will not be inferred when
the opposite conclusion can be rea-

sonablv and fairly arrived at. Gil-

lette v'. Ballard, 491

12. To sustain such a defence it must

be shown that there was a usurious

agreement. Id,

13. The chattel mortgage in this case

held not to be usurious in view of

the nature of the whole transaction.

Id.

See Evidence, 4, 6.

Pleading, 8.

VENDOR AND PURCHASER.

In equity, on the execution of a con-
tract for the sale of real estate, the
vendor becomes trustee of the prop-
erty for the purchaser, and upon
his death, intestate, his heir-at-law

becomes such trustee in his stead.

Judgments against the heir-at-law

are not litns upon the property.

Miller's Adm'r v. Miller, 3o4

See Contract, 1, 2, 6-8.

Mechanics Lien, 5, 6.

Mortgage, 6.

VOLUNTARY CONVEYANCE.

See Creditor and Debtor, 3, 6, 7.

Husband and Wife, 2, 3.

WAIVER.

See Mortgage, 3.

WASTE.

, A mortgagor will not be permitted
to commit waste upon the mort-
gaged premises to the extent of

rendering them an insufficient

security for the mortgage debt.

Coggill v. Millbwn Land Company,
87

, No authority to commit waste upon
mortgaged premises will be im-
plied from the object for which the
property was purchased, nor from
the price agreed to be paid. Id,

. It is the practice of this court to

stay waste between tenants in com-
mon, in special cases, among which
is the pendency of a suit for parti-

tion. Coffin V. Loper, 443
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WAY.

See Grant, 3.

WIDOW.

See Dower, 2, 3.

WILL.

1. A charge of all testator's debts and
funeral and testamentary expenses

upon all his estate, real and per-

sonal, not otherwise specifically

bequeathed, is equivalent to a trust

for sale of all the real and personal

estate not otherwise specifically

bequeathed, for the purpose of pay-|

ing those debts and expenses ; andi

the executor's deed therefor will]

pass to the purchaser both the

legal and the equitable estate.

Dewey's Ej^rs v. Ruggles, 35

2. The general rule is, that a pur-

chaser is not bound to see to the

application of the purchase money
when the testator's debts are

charged generally upon his estate.

There are exceptions to it, where
there is a breach of trust by the

executors, and the purchaser is a

party to it, and where the purchase
is after the institution of a suit

which takes the administration of

the estate out of the hands of tlie

trustee. There is no such allega-

tion here. Jd.

3. A bequest of a sum of money gen-

erally, without distinguishing it

from testator's other moneys, or

mentioning out of what fund it is

to be paid, is a general legacy. A
designation of such bequest in the
residuary clause as a "specific"
legacy, will not change its char-
acter as general, where the terra

is evidently used by the testator

with reference to the fact that it

was a legacy of a specified sum of

money. Parker's Ex'rs v. Moore,
228

4. Though, as a general rule, the gift

of the interest of a fund, standin^
by itself, is a gift of the corpus, yef,

if from the context of the will it

appears that the interest only was
intended for the legatee, the gift

of the interest will not pass the

principal. Id.

, A gift of $50,000 to A, the " inter-

est thereof to be paid to her during

life," and the principal to her

children at her decease, does not

pass the corpus of the fund to A.
Id.

. As between the tenant for life and
the remainderman, the rule, at

least as to funds that are not per-

manent, is, that what is not speci-

fically given is to be converted

into money, if the property and
the parties are not abroad. In this

case, the testator has directed the

conversion. Id.

7. A bequest of $10,000 to a daughter,

to be held by testator's executors

in trust for hei', the interest to be

paid to her annually, and if she

should marry, and have a child or

children, then after her death the

$10,000 to go to such cliild or

children, passes the fund to her

executors, subject to her disposi-

tion of it by will, upon her death

without issue. Gulick's Eo^rs v.

Ghilick, 324

8. The gift of the produce of a fund,

without limit as to time, passes the

fund itself. Id.

, Where there is a gift to children

or other legatees, the shares being

given absolutely in the first in-

stance, followed by a direction to

settle the shares upon trusts which
do not exhaust the whole interest,

the legatees take their shares abso-

lutely, subject to the qualifying

trusts. Id.

10. And where the testator provides

that the portion of his daughters

shall be held in trust by his execu-

tors or other persons appointed for

the purpose, during the life of the

daughters, and go to their children

or issue, if any such they have, at

their decease, this is regarded as a

qualification or limitation of the

estate of such daughters only as

leave children or issue, and will

not afiect the vested or transmissi-

ble character of the shares of such
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daughters as die without leaving|

children or issue. Id:,

11. The fact of a settlement by testa-j

tor in such case to the use of a

daughter, free from the control of

!

any husband she might have, is no,

evidence that the testator intended

that she should have a life estate

only. Id.,

12. Where, after an estate has been

settled, a trust fund remains in the

hands of the executors, separated

from the general residue, which
they have held for a legatee during

lifej and on the decease of the lega-

tee several claimants for the fund

appear, the costs of a suit instituted

by the executors, to determine the

ownership of the fund, must be

borne by the fund itself. Id.

13. Where testator gives the net in-

come of a share of the residue of

his estate to a son, absolutely, but

not the principal, disposing of the

latter, in case the son die without

having received it, leaving issue,

and making the payment of the

principal to the son entirely dis-

cretionary with the executor, such

share does not vest in the son so

as to be transmissible in case of

the decease of the sou without

having received it. Garthicaite's

Executor v. Lewis, 351

14. Such share, in case of the son's

death without issue, does not fall

into the residue, but is undisposed

of. Though the rule is that a

general residuary bequest carries

lapsed and void legacies, it is one

of the exceptions that it does not

include any part of the residue

itself, which fails. Id.

15. The right to prize money vests in

the captor from the time of the

capture, and not from the condem-
nation. Hence, prize money for

prizes not condemned for six years

after the captors death, was ad-

judged to pass to his legatee, under

a residuary clause :
'" all the resi

due of funds now held by me, and
all property to which I may be-

come entitled." In the viatter of

Swartu-oufs Will, 369

.16. The words in the will used to

!
dispose of certain personal prop-

' erty, held to constitute a specific be-

I

quest. Loud^hough v. Weart, 399

17. When express directions are

given in a will to sell land, and
I no person is named to make the

sale, the power of sale is held by
implication to be in the executors,

I

in cases where it is their duty to

distribute or pay out the proceeds.

Id.

18. The tearing out of the seal affixed

to a will, and of part of the testa-

; tor's signature, and the obliteration

of the rest of his name and of the

names of the witnesses, are a can-

cellation of the will. In the matter

I
of Whites WUl, 501

19. From the finding of a will in tes-

I
tators's box thus cancelled, the pre-

,
sumption arises that the cancella-

tion was his act, done animo cancel-

I

landi, and that by that act he in-

tended to render the will null and

I

void. Id.

20. A general allusion in a letter

I

found in the same box, to testatoi-'s

I

will, and a conversation with the

executor therein named, shortly

before testator's death, in reference

to a request made by the will and

I

which was then known by the ex-
i ecutor, are too loose and uncertain

I
to establish a will contrary to the

1
cancellation by the testator him-
self.

'

Id.

21. In order to ascertain testator's in-

tention as expressed in his will,

' the whole will, so far as it in any-

wise relates to the subject matter

in question, must be read together.

Graydon v. Graydon, 561

22. The question is not what the tes-

tator supposed he had done or in-

tended to do, aside from the lan-

guage of the will. It is the duty

of the court to construe the will in

I the light of the terms used and
I give to them their legal and natu-

1 ral import. Id.

Viz. The heir-at-law will not be dis-

inlieriteil, nor forfeiture of an es-

tate decreed, except upon words
1 free from doubt. Id.
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